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The Extraterritorial Application of the
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Introduction

A striking feature of some of the commentary on certain post 9/11
extraterritorial activities— notablythe US detention of several hundred
individualsat its Naval Base in Guantdnamo Bay, Cuba—is the suggestion
that these activities take place in a ‘legal black hole.’?

This paper considersthe UK position, in particular the applicability of
the Human Rights Act 1998 to UK activities abroad. Although much
attention has been given to the Bush Administration’s resistance to
the application of certain US constitutional safeguardsto Guantdnamo—
an argument rejected by the Supreme Court in the Rasul case in 20042—
perhaps lesswell known are the somewhat similararguments made by the
UK government in relation to the applicability of the Human Rights Act
to its actions in Irag. These arguments prompt us to examine the broader
question addressed here: when does the Human Rights Act apply to the
UK outside UK territory?

The General Position in Relevant International Treaties on
Civil and Political Rights

Relevant International Treaties

The Human Rights Act is concerned with civil and political rights and
also aright to property and aright to education, taking these rights from the
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European Convention on Hurnan Rights (ECHR) and certain provisions
frorn its Protocols.? In international law, the UK is subject to other treaty
obligations in addition to the ECHR and its Protocols that «/se protect
these rights, apart frorn the property right.4 The International Covenant
on Civil and Political Rights (ICCPR) and its Second Optional Protocol
(ratified by the UK) cover all the civil and political rights under the Act.>
Certain civil and political rights are also contained in the Convention
on the Rights to the Child (CRC); a prohibition on torture, inhurnane
and degrading treatrnent is contained in the Convention againstTorture
(CAT);the International Covenant on Econornic, Social and Cultural
Rights (ICESCR) contains a right to education; the 1926 Slavery
Convention and the 1956 Supplernentary Slavery Convention contain
a prohibition on slavery and institutions or practices sirnilar to slavery;
and the 1951 Refugee Convention and its 1967 Protocol contain a non
refoulement obligation that has since been replicated, in asornewhatmore
expansive fashion, through a constructive interpretation of the ECHR
and the ICCPR and is also explicitly provided for in the case of torture in
the CAT.s

3 Human Rights Act 1998 (hereinafter ‘HRA’); European Convention for the
Protection of Human Rights and Fundamental Freedoms, Rome, 4 November 1950, ETS,
No. 5, ratified by the UK on 8 March 1951 (hereinafter ‘ECHR’); Protocol to the
Convention for the Protection of Human Rights and Fundamental Freedoms, 20 March
1952, ETS, No. 9, ratified by the UKon 3November 1952 (hereinafter‘ECHR Protocol
No. 1); Protocol No. 13to the Convention for the Protection of Human Rights and
Fundamental Freedoms concerningthe Abolition ofthe Death Penalty in All Circumstances,
3 May 2002, ETS, No. 187, ratified by the UK on 10 October 2003 (hereinafter ‘ECHR
Protocol No. 13’).

4 In addition, the UK may well be subjectto many of the same obligationsas a matter
of customary international law, although the precise scope of such coverage is unclear and
beyond the scope of this chapter.

5 International Covenant on Civiland Political Rights, New York, 16 December 1966,
999 UNTS 171, ratified by the UK on 20 May 1976 (hereinafter ‘ICCPR); Second
Optional Protocol to the International Covenant on Civil and Political Rights, Aiming at
the Abolition of the Death Penalty, New York, 15 December 1989, UN Doc.
A/RES/44/128, ratified by the UK on 10 December 1999 (hereinafter ‘ICCPR Second
Optionai Protocol’). As far as the death penalty is concerned, there is a slight difference
between the absolute prohibition of the death penalty in all circumstances contained in
ECHR Protocol No. 13and the ICCPR Second Optional Protocol which allows for the
possibility of reserving the right to appiy the death penalty in times of war ‘pursuant to a
convictionfor amost seriouscrimeof amilitary nature committed during wartime’ (Art2).
However, the UK has not enteredany such reservation.

6 Convenrionon the Rights ofthe Child, New York, 20 November 1989,1577 UNTS
3, ratified by the UK on 16 December 1991 (hereinafter ‘CRC); Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, New York,
10December 1984,1465UNTS 85, ratified by the UK on 8 December 1988) (hereinafter
‘CAT’); Art 13, Internationd Covenant on Economic, Social and Cultural Rights,
New York, 16December 1966,993UNTS 3, ratified bythe UKon 25 May 1976 (hereinafter
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In what circurnstancesdo these relevant international treaty obligations
apply to the UK extra-territorially?Due to space lirnitations, the follow-
ing exarnination will not cover the obligations in the 1951 Refugee
Convention and its 1967 Protocol.

The Concept of ‘jurisdiction’in Internatiod Treaties
on Civil and Politicai Rights

All the obligations under the ICCPR and its Second Protocol, the ECHR
and its Protocolsand the CRC, and the obligation to take rneasures to pre-
vent acts of torture under the CAT do not operate in a ‘freestanding’sense,
sirnply in relation to the acts or ornissions of the UK anywhere in the
world. Rather, the UK is obliged to respect, protect and fulfil the rights
contained in these instrurnents or, in the case of the CAT, is subjectto a
particular obligation to take ‘effectivelegislative, adrninistrative, judicial
or other rneasuresto prevent acts of torture” within its ‘jurisdiction’.”

Although the ICESCR does not contain any reference to the spatial
scopeofapplication (otherthan Artide 14which conceivesthe state’soblig-
ation in relation to the provision of prirnary education in terrns of ‘metro-
politan territory or other territories under its jurisdiction’)8, in the recent
Wall Advisery Opinion on the Israeli-constructed barrier in the Palestinian
territories, the International Court of Justice held that the ICESCR applied
to Israel in the occupied territories on the grounds that such territories fell
within Israel’s “territorialjurisdiction’ since Israelwas the “‘occupying Power,’
for the purposes of a separate area of law—the law of belligerentoccupation
under international hurnanitarian law.? Since the Court gave no definition
of this term, but discussed the ICESCR after consideringthe rneaning of
‘jurisdiction’in the ICCPR, onecan perhaps assume that the Courthad the
same rneaningin mind in relation to both instrurnents.

‘ICESCR); International Convention with the Object of Securing the Abolition of
Slavery and the Slave Trade, Geneva, 26 September 1926, 60 LNTS 253, ratified by the
UK on 18 June 1927 (hereinafter ‘1926 Slavery Convention’); Convention on the
Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery,
Supplementaryto the International Convention signed at Genevaon 25 September 1926,
Geneva, 7 September 1956, ratified by the UK on 30 April 1957 (hereinafter ‘1956
Supplementary Slavery Convention’); Convention Relating to the Status of Refugees,
Geneva, 28 July 1951,189UNTS 137, ratified by the UKon 11March 1954 (hereinafter
‘RefugeeConvention’); Protocol relatingto the Statusof Refugees, New York, 31 January
1967,606 UNTS 267, ratified by the UKon 4 September 1968.

7 ECHR, Art 1;ICCPR, Art 2; CRC, Art 2; CAT, Art 2. 8 |ICESCR, Art14.

9 Legal Consequencesd the Construction o a Wallin the Occupied Palestinian Zerritory,
ICJ Advisory Opinion of 9 July 2004, available at www. icj-cij.orgliciwunldecisions. htm
(hereinafter ‘Wall Advisory Opinion’) para. 112.
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It is clear that “jurisdiction’covers the state’s own territory; less clear are
the precise circumstancesinwhich itsubsistsextraterritorially. N o definition
of the term s given in these instruments, and the extraterritorial meaning
of it has been discussed in relatively few cases.1® Nonetheless, as explained
in more detail below, from these casesit is possible to discern the broad con-
tours of a definition. Extraterritorial jurisdiction subsists when the state
exercises power, control or authority over either territory —what might
be termed the spatial basis for jurisdiction—or individuals—what might be
termed thepersonal basis for jurisdiction.

Colonial Clauses

In addition to this ‘jurisdicrion’ regime of extraterritorial applicability,
the ECHR and its Protocols and the 1951 Refugee Convention all
contain a ‘colonialclause’ allowing the UK to make a declaration that the
rights contained in the treaty are to apply in ‘territories for whose inter-
national relations it is responsible’, a term referring at the time to colonial
and Trust territories, and what are now designated by the UK as ‘Overseas
Territories” (formerly ‘dependent territories’), covering former colonies
that remain administered by the UK but do not form part of UK territory. !
Similarly,the 1926 Slavery Convention contains an ‘opt-out’clausewhich
allows states parties to declare that their acceptance of the Convention
does not bind some of the territories placed under their jurisdiction,!2

10 Eg, Cyprus v Turkey, European Courtof Human Rights, Judgment of 10 May 2001,
Reports 2001-1V (hereinafter ‘Cyprus v Turkey'); Loizidou v Turkq (Preliminary Objections),
European Court of Human Rights, Judgment of 23 March 1995, Series A, No. 310 (here-
inafter ‘Loizidou(Preliminary Objections)’)Loizidouv Tirkey (Merits), European Court of
Human Rights, Judgment of 18 December 1996, Reporzs 1996-VI (hereinafter ‘Loizidou
(Merits)’);Bankovié v. Belgium and 16 Other Contracting States, European Court of Human
Rights, Admissibility Decision, 12 December 2001, Reporss 2001-XI{ (hereinafter
‘Bankovié’) Ocalan v Turkey, European Court of Human Rights, Admissibility Decision,
4 December 1999, obtainable from www.echacoe.int(hereinafter ‘Ocalan (Admissibility
decision)’);Ocalan v Turkey (Merits), European Court of Human Rights, Judgment of
12March 2003, obtainable from www.echr.coe.int(hereinafter ‘Ocalan (Merizs)’); Ocalan v
Turkey, Application No.46221/99, European Court of Human Rights [Grand Chamber],
Judgment of 12 May 2005, obtainable from www.ecbr.coe.int(hereinafter ‘Ocalan (Grand
Chamber)’);#ascu and Others v Moldova and Russia, European Court ofHuman Rights,
Judgment of 4 July 2004, obtainable from www.echr.coe.int; Issa and Otbers » Turkq
(Merits), European Court of Human Rights, Judgment of 16 November 2004, availableat
www.ecbr.coe.int(hereinafter ‘Issa’)WW M v Denmark, Application No. 17392190, European
Commission of Human Rights, Admissibility Decision of 14 October 1992, reported in
(1992) 15EHRR CD 28 (hereinafter ‘WM@» Denmark).

'l ECHR, Art 56 (formerly 63); Refugee Convention, Art 40.

12 Slavery Convention 1926, Art 9: ‘Ac the time of signature or of ratification or of
accession, any High Contracting Party may declare that its acceptance of the present
Convention does not bind some or all of the territories placed under its sovereignty,
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whilst the 1956 Supplementary Slavery Convention, although providing
that ‘[t)his Convention shall applyto all non self-governing, trust, colonial
and other non-metropolitan territories for the international relations of
which any State Party is responsible’, requires states to specify to which
territories the Convention applies.!3

As explained more fully below, the conventional position is that, regard-
less of whether the test for the extraterritorial exercise of ‘jurisdiction’
mentioned above is met (eg through the exercise of effective territor-
ial control), the ECHR and its Protocols do not apply to Overseas
Territories unless these instruments have been expressly extended to the
Territoriesin question. The effect of this conventional position is that there
are two mutually exclusive regimes determining the extraterritorialapplic-
ability of the ECHR and its Protocols: for OverseasTerritories, an explicit
‘colonial clause’ extension is required; for everywhere else, the existenceof a
factual situation amounting to the exercise of ‘jurisdiction’is necessary.

Under the ICCPR and the ICESCR, by contrast, no express extension
to Overseas Territories is required; thus if the ‘jurisdiction’ test is met,
these instruments apply. As mentioned, they contain all the rights in the
ECHR and its Protocols apart from the right to property.

Existing Position in UK Case Law

The few English cases to date on the extraterritorial applicability of the
Human Rights Act have all made a central assumption: the position
under the Human Rights Act follows exclusively that under the ECHR
and its Protocols.'4 The general reason for this is that the Act was

jurisdiction, protection, suzerainty or tutelage in respect of all or any provisions of the
Convention; it may subsequently accede separately on behalf of any one of them or in
respectof any provision to which any one of them is not a Party’.

13 Supplementary Slavery Convention 1956,Art 12(1): “This Convention shall apply
to all non self-governing, trust, colonial and other non-rnetropolitan territories for the
international relations of which any State Party is responsible; the Party concerned shall
[ ..] at the time of signature, ratification or accession declare the non-metropolitan terri-
tory or territories to which the Convention shali apply ipse facto as a result of such signa-
ture, ratification oraccession.” The UK has not utilized the faculty to opt-out contained in
the 1926 Slavery Convention (seebstp:/funtreaty. un.org/ ENGLISH/biblelenglishinternetbible/
partl/chapter XVIII/treaty 3.asp), and, when ratifying the 1956 Convention, it specified that
the Convention appliesto all the UK Overseas Territories (see Foreignand Commonweaith
Office, ‘Treaties applying to UK Overseas Territories, Human Rights’, available at
batp:/funvw fo.gov.uk/Files/’KFile/ UKOTHumanRights Treaties.pdf ).

14 R (on the application of Al-Skeini and others) v Secretary & State for Defence [2004)
EWHC Admin 2911, 14 December 2004 (hereinafter ‘AlSkeini’);R. (Quark Fishing Ltd) v
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intended to ‘incorporate’ most of the rights in the Convention and its
Protocolsinto English law. Under this view, then, one has to separate out
the position under the ECHR and its Protocolsfrom that under the othet
relevant international human rights treaties above and consider only the
ECHR and its Protocolswhen interpreting the scope of the Act. This has
had three principal consequences in terms of the extraterritorial scope
of the Act.

In the first place, as explained more fully below, the Divisional Court
in the Al-Skeini case concerning Iraq defined the extraterritorial meaning
of ‘jurisdiction’under the ECHR in a narrower fashion than is the posi-
tion in human rights law generally, disregarding the notion of a broad
doctrine of control/power/authority exercised over individuals in favour
of a narrower category of actions in embassies, ships, aircrafi and deten-
tion facilities. Although, as | shall explain below, this is an incorrect read-
ing of the ECHR, it would be even more difficult to sustain if the frame
of reference moved beyond that particular treaty.

In the second place, taking the view that the position under the Act
followsthe position under the ECHR and its Protocolsexclusively, rather
than the UKS intetnational human rights obligationsgenerally, means that
the Act applies extraterritorially in Overseas Tetritories only if a ‘colonial
clause’ extension has been made; this would not be necessary if the
approach taken under the ICCPR and the ICESCR—which do not
require express extension —wereadopted.

In the third place, followingthe ECHR and its Protocolsin particular,
rather than international human rights law generally, brings in the possib-
ility of adopting an idea developed from a dsczum by the European Court
of Human Rights in the Bankovié case concerning the NATO bombing of
what was then the Federal Republic of Yugoslavia (FRY, now called Serbia
and Montenegro) in 1999: that the Act only appliesto the actions of the
UK extratetritorially if such actions occur in other contracting states to
the Convention — withinthe Convention’s ‘legal space.” In the Al-Skeini
case this notion was affirmed in relation to acts involving the exercise of
control over territory but not in a residual category of patticular actscon-
ducted on ships, aircrafi, embassiesand detention facilities. Aithough as
I shall explain below this is an incotrect reading of the Bankovic‘dictum, it
would not even be televant (otherthan perhaps in relation to the property
right) if the frame of reference went beyond the ECHR and its Protocols
and took in the other intetnational human rights treaties.

Secretary of State for Foreign & Commonwealth Affairs [2004] EWCA Civ. 527, 29 April
2004 (herinafter ‘Qwrk’);R. (on the application of B) v Secretary of State for Foreign and
Commonwealth Affairs [2004] EWCA Civ 1344, 18 October 2004 (hereinafter ‘B.case’).
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In this paper | argue that the central assumption of tying the Act to the
ECHR and its Ptotocols exclusively, and the particular conclusions
drawn by the Divisional Court in Al-Skeini about the extraterritorial
applicabilityof the ECHR and its Protocols, ate incorrect.

The correct intetnational law basis for undetstanding the extraterrito-
rial application of the Act is the UK’s intetnational human rights law
obligations generally, including, but not limited to, the ECHR and its
Protocols. Because of this, there is a general doctrine of extraterritorial
applicability in circumstances where the UK exercises control/power/
authority over individuals;the ‘legal space’ limitation, whatevet its merits
(whichare, aswill be explained, dubious) is inapplicable to the Act (other
than possibly in relation to the property tight) since no such limitation
operateswith respect to the ICCPR and the ICESCR; and the extraterri-
torial applicability of the Act to the UK’s Overseas Territories in most
cases should not dependon whether the ECHR and its Protocolshave been
extended to these territories, but rather, as is the case with other foreign
tetritories under the ECHR and its Ptotocols, simply whether the ‘juris-
diction’ test is met.

The Terms of the Human Rights Act

The Act renderswhat it calls “Conventionrights’ patt of English law. The
content of that class of rights is determined by inclusion in a list drawn
from some of the articles from the Convention and its Protocols contained
in Schedule i of the Act.!> These atticles ate concerned exclusively with
rigbts —they say nothing about the nature of the obligation ot obligations
borne by the UK government in relation to them. As previously discussed,
under the Convention an overall obligation is introduced by coupling
each of the articlessetting out the rights with Article 1, which states that

The High Contracting Parties shall secure to everyonewithin their jurisdiction
the rights and freedoms defined in Section | of this Convention.!6

In the case of Overseas Territories, as previously mentioned, there is also
the provision in Article 56, and equivalent provisions in the ECHR
Protocols, ptoviding for rightsto be expressly extended in such tetritoties.

The Human Rights Act, however, does not adopt the obligation con-
tained in Article 1, nor does it contain a ‘colonial extension clause’ as in
ECHR Article 56. Instead, it contains its own special set of obligations.

15 HRA,s i and Sch 1. 16 ECHR, Art 1.



54 Ralph Wilde

In the first place, under Section 3 the courts are obliged, so far as it is
possible to do so, to read and give effect to primary and subordinate legis-
lation in away that is compatible with these rights and if this is not possi-
ble, under Sections4,5 and 10 provision is made for the courts to make a
declaration of incompatibility and for Parliament to take remedial action
in such instances.1” In the second place, Section 6(1) states that, subject
to certain exceptions, ‘Itis unlawful for a public authority to act in away
which is incompatible with a Convention right’ 18 and sections 7 to 9 pro-
vide for certain remedies to those complaining of a breach of Section 6.19
As far as the Section 6 obligation, then, there is a different conception of
responsibility to that under the Convention: the issue is simply who is
carrying out the act, not #/a, as in the Convention, where this act takes
place. Clearly the plain meaning of an obligation conceived in this manner
isthat it applies to allacts of a public authority, regardless ofwhether they
take place within or outside UK territory.

But doesn’t the fact that the Act was intended to incorporate the rights
in the Convention also mean that Parliament intended to incorporate the
type of obligationoperating under that Treaty, even if it did not articulate
this expressly?

As far as the long title to the Bill containing the Act is concerned, it is
stated that one of the Bill’s purposesiis ‘. .. .to give further effect to rights
and freedoms guaranteed under the European Convention on Human
Rights.”2° What are being given effect to here are simply the rights —had
Parliament intended also to refer to the particular regime of obligation
under the Convention, the phrase would need to be worded differently,
perhaps stating an intention to give further effect to the guarantee of
rights under the Convention.

The Act does however require the courts to take into account
Strasbourg jurisprudence. Since clearly this jurisprudence 4 concerned
not only with Convention rights but also the obligation to secure them
under Article 1and/or the relevance of any Article 56 extensions, do we
not see here an intention to adopt the regime concerning extraterritorial

17 HRA, ss 3and 4.

18 |bid, s 6(1). 19 |bid, ss 7-9.

20 |pid, longtide. Bennion on Statutory /nterpretation statesthat: ‘Thelong title (formerly
and more correctlycalled the title) appearsat the beginningof the Act. Itis aremnant from
the Bill which on royal assent became the Act. Its true function pertains to the Bill rather
than the Act. It sets out in general terms the purposes of the Bill, and under the rules of
parliamentary procedure (at least in the House of Commons) should cover everything in
the Bill.. ... Although thus being of a procedurai nature, the long title is nevertheless
regarded by the courts as a guide to legislative intention’. Francis Bennion, Statutory
Interpretation: A Code (4th ed., 2004) (hereinafter ‘Bennion on Statutory Interpretation’)
part XV, Sec. 245, p. 620.
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applicability set out in the ECHR and its Protocols exclusively? The
problem with drawing such a conclusion is that the obligation in the Act
is simply to ‘takeaccount’ of Strasbourgjurisprudence when ‘determin-
ing a question which has arisen in connection with a Convention right,’
and only when this is ‘relevantto the proceedings in which that question
has arisen’.2! This clearly falls short of a position whereby the meaning of
rights and the scope of state obligations under the Convention and its
Protocols is to be adopted by the Act.

Clearlyone can disaggregate Strashourgdeterminationson the meaning
of ECHR and/or ECHR Protocol provisions into those aspectsbound up
in the particular way obligations are conceived under Article 1, and other
aspects relevant more generallyto the right concerned. So, for example,
one could look to Strasbourgjurisprudence on the meaningof inhumane
and degrading treatment under ECHR Article 3, without also following
the formulation raking Article 3 together with Article 1 and, where rele-
vant, Article 56, that the state is obliged not to perpetrate such treatment
onlywithin itsjurisdiction and/or when an Article 56 ‘extension’has been
made. Equally, nothing in the obligation to take into account Strasbourg
jurisprudence when ‘relevant’ prevents the English courts from taking
into account any other considerations that would also be relevant to
statutory interpretation.

The text of the Act, then, suggeststhat although the rights it contains
are based on provisions in the Convention —and for this reason are called
Convention rights —Parliament did not necessarily intend the nature of
governmentobligationsunder the Act to follow the jurisdictional limitation
adopted under Article 1 of the Convention.

Presumption of Territoriai Application

Turning from the plain meaning of the Act to principles of statutory
interpretation, one such principle is that in the absence of an intention
expressedto the contrary, it isassumed that Parliament intends that legis-
lation shall apply only territorially.22

21 HRA,s2.

22 Ex p Blain In re Sawers, 12 Ch D 522 (1879) at 528 per Brett LJ; see also Cooke v
Charles A Vogeler Co[1901] AC 102.Bennion on Statutory Interpretation states: ‘Unlessthe
contrary intention appears, Parliament is taken to intend an Act to extend to each territory
ofthe United Kingdom but not to any territory outside the United Kingdom’ (section 106
(Presumption of United Kingdom extent)). ‘Unlessthe contrary intention appears, and
subject to any privilege, immunity or disability arising under the law of the territory to
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However, it is doubtful whether this applies to statutes concerning the
state’s human rights obligations. One of the main justifications normally
given for the presumption that statutes do not apply extraterritorially is
that this ensures consistency with the United Kingdom’s international
obligations, given the presumption that Parliament has legislated in con-
formity with these obligations.23Entirely separatefrom, and dealingwith
adifferentmatter when comparedwith, human rights obligations,interna-
tional law contains a set of rules concerning what isalso called the exercise
of ‘jurisdiction.” Here, the term has a related but distinct meaning from
its use in international human rights law: the scope of application and
enforcement of UK criminal law to individuals. Unlike human rightslaw,
where the term is used to denote a particular activity that, if present as
a matter of fact, triggers the operation of substantive obligations, under
this area of law the rules are concerned with determining when the UK is
permittedto engage in a particular activity.

Under this separate area of law, the UK is only permitted to exercise
this ‘jurisdiction’extraterritorially—eg the English criminal law applying
to acts taking place outside the UK—in a narrow set of circumstances.
The principle behind this is that the UK should not normally be entitled
to infringe the sovereignty of other states by applyingits law to individuals
in those states, which in normal circumstances are to be subject to the
exclusive criminal jurisdiction of the host state.

which an enactment extends (that is within which it is iaw),and to any relevantrule of pri-
vate internatiod faw, an enactmentappliesto all persons and matterswithin the territory
to which it extends, but not to any other persons and matters.” bid, section 128 (General
principles as to application).

The principle is stated in the following more expansive way in Halsburys Laws of
England: “Thereis a presumption that Parliament does not assert or assume jurisdiction
which goes beyond the limits established by the common consent of nations, and, provided
their language admits. Acts are to be appliedso as not to be inconsistentwith the comity of
nations or with the established principles of international law. Thus general words in an
Act may be presumed to be limited so as to have effectwithin the effective jurisdiction of
Parliamentonly.” Halsburys Laws of England (4th ed., reissue, 1995), Vol. 41-1, “Statutes’,
para. 1317.

On the limits deriving from ‘comityof nations’ and ‘internatiodlaw; see Le Louis (1817)
2 Dods 210; The Annapolis (1861) Lush 295; R v Wilson (1877)3 QBD 42; Bloxam v Favre
(1883) 8 PD 101 at 104 (affd (1884) 9 PD 130, CA); Colguhoun v Brooks (1889) 14 App Cas
493, HL; Re AB & Co [1990] 1 QB 541, CA; Re Martin, Loustalan v Loustalan [1990] P 211
at 233, CA; Philipson-Stow v ZRC [1961] AC 727 at 745,{1960] 3 All ER 814 at 821, HL ;
Rothmans of Pall Mall (Overseas) Ltdv Saudi Arabian Airlines Corpn [1981) Q B 368, [1980)
3 All ER 359, CA. By virtue of the sovereigntyof Parliament, the presumption mentioned
must giveway before aclearly expressed intention: Morzenser v Peters (1906)8 F 93 at 103.

23 Ex p. Bkzin, n 22 above, at 527, per James LJ: ‘in the absence of express legislative
provision, compellingme to say that the Legislature has done that which, in my opinion,
would be a violation of international law, | respectfully decline to hold that it has done
anything of the kind.”
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However, human rights law does not operate in this way: the law in
question is not being applied —in the sense of imposing obligations —to
individuals abroad; rather, it applies to the UK. Clearly the UK applying
its law to its own acts in a foreign state is not an infringement on the
sovereignty of that state (of course, the fact that the UK is acting in the
foreign state might be a violation of sovereignty, but that is a separate
matter).

In the Roma Rights case the House of Lords assumed without explana-
tion that the obligation not to discriminate on racial grounds in the
Race Relations Act 1976, applied to UK immigration officialsoperat-
ing in Prague Airport.24 This adds some weight to the argument that
the “territorial” assumption is inapplicable in the case of human rights
obligations.

The UK’s Other Internationai Human Rights
Obligations —Introduction

A moresignificantprinciple of statutory interpretation relates to the UK’s
international human rights law obligations generally, including, but not
limited to, the ECHR and its Protocols. Before considering the relevance
of this principle, and applying it to the Act, it is necessary to explain in
more detail the framework of international human rights law summarized
at the start of this paper.

As mentioned above, for each right under the Act apart from the prop-
erty right there are at least two separate relevant sources of international
treaty obligation. In understanding the nature of the UK’s international
obligations with respect to these rights, one therefore has to take into
account not only the Convention, but also these other sources of treaty
obligation. Moreover, insofar as there is a divergence in scope between
different sources of obligation in relation to the rights protected under
various instruments (eg a particular right having a broader meaning in
one instrument than another), one ultimately has to look to the broadest
formulation in appreciating the full extent of the UK’s obligations.

Towhat extent do these international obligations apply to UK actions
outsideits territory?1 shall address this question below, beginning with the
extraterritorial meaning of ‘jurisdiction’in the relevant treaties generally,
and then turning to the relevance of ‘colonial clauses’ in certain human

24 Rv Immigration Officer at Prague Airpors andanother (Respondents) ex parte European
Roma Rights Centre and ozhers (Appellants) [2004) UKHL 55, 9 December 2004 (here-
inafter ‘RomaRights case’);see the opinion of Lady Hale.
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rights treaties and the ‘legal space” idea from the Bankovi¢ case mentioned
above.

The Extraterritorial Meaning of ‘jurisdiction’in
Human Rights Treaties

The Relevance of the Public International Law

Term ‘jurisdiction’

In the Bankovié case the European Court of Human Rights seemed to
suggest that the meaning of ‘jurisdiction’in the ECHR should reflect
the meaning of that term in public international law generally;?5 as
rnentioned above, in public international law the term refers to rules pre-
scribing the particular circumstanceswhere a state is legally permitted 1o
exercise its legal authority over a particular situation (eg prosecuung its
own nationals for crimes committed abroad). Insofar as the Court
intended to make this suggestion, it does not fit with how it and other
international human rights bodies have approached the issue in other
cases, which is to define extraterritorial jurisdiction as a factual test,
regardless of whether such a situation is lawful. For example, the Court
held that Turkey’s presence in Northern Cyprus constituted the exercise
of jurisdiction for the purposes of the ECHR because of the degree of
control exercised (see below), stressing that such jurisdiction could sub-
sist on this basis regardless of the legality of the exercise of control
(Turkey’s presence in Northern Cyprus was unlawful).2¢é The UN
Human Rights Committee recently stated in relation to the ICCPR that
the principle of making available the enjoyment of Covenant rights to all
individuals regardless of nationality

...applies to those within the power or effective control of the forces of a State
Party acting outside its territory, regardless 0f#%e circumstancesi n which such power
or effective controlwas obtained, such as forcesconstituting a national contingent of
a State Party assigned to an international peace-keeping or peace-enforcement
operation.?’

25 Bankovié,n 10 above, paras 59-61.

26 Loizidou (Preliminary Objections), n 10 above, para. 62; Loizidou (Merits), n 10
above, paras. 52-56. Seealso Cyprus v Turkey, n 10above, para. 77.

22 UN Human Rights Committee, Generd Comment No. 31, ‘The Nature of the
General Legal Obligation on States Parties to the Covenant*, Eightieth session (2004}, in
Compilation & General Commentsand General Recommendations Adopted by Human Rights
Treaty Bodies, UN Doc. HRINGEN\V1\Rev.7 (2004), at 192 (hereinafter ‘Generai Comment
31’), para. 10, emphasis added.
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So the UK could be exercisingextraterritorial jurisdiction without avalid
international legai basis for doing so, and its human rights obligations
would not be inapplicable simply by virtue of the illegality.

In its Wall Advisory Opinion, the International Court of Justice stated
in relation to the ICCPR that,

...while the exercise of jurisdiction is primarily territorial, it may sometimes be
exercised outside the state territory.28

The Court went on to say that:

Considering the object and purpose of the International Covenanton Civil and
Politicai Rights, it would seem natural that, even when such is the case, States
parties to the Covenant should be bound by its provisions.29

Here, then, the Court is clearly being descriptive about the exercise of
jurisdiction, reflecting the fact that states do not normally exercise it zs a
matterof fact outside territory. In the Bankovié case, the European Court of
Human Rights made a similarobservation, that jurisdiction is ‘essentially’
territorial, with extraterritorialjurisdiction subsistingonly in “‘exceptional’
circumstances.3® However, in this observation the European Court, per-
haps influenced by the idea (discussed before) of limiting the meaning of
extraterritorialjurisdiction to that which is legally permissible, seerned to
be suggesting that somehow the ‘exceptional’character of extraterritorial
jurisdiction should be understood not only in a purely factual sense; it
should also have purchase in defining the boundaries of the meaning of
‘jurisdiction’in international human rights law in a limited fashion, and
should do so in an autonomous manner from the facrual exceptionalism.
The autonomous nature of this exceptionalismcreates the possibility that
even ifastate isacting ‘exceptionally’asa matteroffacz outside its territory,
such a situation might not fall within its ‘jurisdiction’for the purposes of
human rights law.

The Bankovid case was the first case to adopt this approach, which is
not found in earlier ECHR cases, or the jurisprudence of other inter-
nationai human rights treaty bodies, including the UN Human Rights
Committee, or the International Court of Justice in the Wall Advisory
Opinion. It was, however, adopted in the recent Al-Skeini case before the
High Court.3! It rernains to be seen whether this idea is taken up more
generally, but insofar as it is adopted it clearly servesto narrow the range
of circumstances in which jurisdiction is understood to subsist extra-
territoriallyas a matter of law.

28 Wall Advisory Opinion,n 9 above, para. 109. 29 |bid.
30 Bankovié,n 10 above, para.67. 31 Al-Skeini,n 14 above, paras. 245 and 269.
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The Spatial and Personal Bases for Jurisdiction

In the case law and other authoritative statements on the ICCPR and the
ECHR, the term ‘jurisdiction’has been understood in the extraterritorial
context in terms of the existence of a connection between the state
and either the territory in which the relevant acts took place—a spatial
connection —or the individual affected by them — apersonalconnection.

Although there is less authoritative commentary on the extraterritorial
applicability of the CRC and the CAT, the meaning of ‘jurisdiction’under
these instruments is arguably the same as under the ICCPR, ECHR
and their Protocols. On the CRC, the ICJ appeared to assume this in
affirming the applicability of this treaty to Israel’s presence in the occupied
territories in the Wa/l Advisory Opinion.32 O n the CAT, the UN Committee
Against Torture (the mechanism set up to monitor compliance with the
CAT), in its comments on the UK,33 assumes that ‘jurisdiction’ includes
the exercise of control over territory —the spatialconnection.

We shall now consider in detail the meaning of each type of connection—
spatial and personal—that can amount to the exerciseof jurisdiction’.

Jurisdictionas a Spatial Relationship—Control over Territory

Beginning with the approach that conceivesthe target of the relationship
spatially, here the exercise of ‘jurisdiction’amounts to asserting control
over a particular territorial space, within which the state is obliged to
secureindividuairightsin ageneralizedsense. Suchageneralizedapproach
can be understood as an analogue to the approach taken to the state’s
obligations in its own territory, and reflects the general principle of state
responsibility for extraterritorial activity, as articulated in the Namibia
Advisory Opinion of the International Court of Justice in 1971, where the
Court stated that South Africawas

...accountable for any violations . ..of the rights of the people of Namibia. The
fact that South Africa no longer has any title to adrninister the Territory does not

32 Wall Advisory Opinion,n 9 above, para. i 13. In paras. 118111 the Court discusses
the potential for the term ‘jurisdiction’under the ICCPR to subsist extraterritorially, con-
cludingin the affirmative. After considering the position under the ICESCR, it turns to the
CRC, and concludesextraterritorialapplicability simply on the basis that obligations in that
instrument are conceived in relation to the state’s ‘jurisdiction.’One can perhaps conclude
that this assumption is made in the light ofthe Court’s earlier discussionabout the meaning
ofthe sameterm in the ICCPR, and on the basis that the term has the same meaningin both
instruments, since otherwise the Courtwould have to conduct an enquiry into the meaning
of ‘jurisdiction’in the CRC similar to that which it conducted in relation to the ICCPR.

33 Conclusions and recommendations of the Committee Against Torture: United
Kingdom, UN Doc. CAT/C/CR/33/3, 25 November 2004, in particular para. 4 (b).
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releaseit frorn its obligationsand responsibilities under international law towards
other States in respect of the exercise of its powers in relation to this Territory.
Physical control of a territory, and not sovereignty or legitirnacy of title, is the
basis of State liability for acts affecting other States. 34

The spatialapproach to the target involved in the jurisdiction concept of
human rights law was articulated in the Loizidou, Cyprus v Turkey, and
Bankovié cases before the European Convention of Human Rights
system, and affirmed by the English High Court in A/-Skeini.3s

The Loizidou and Cyprus v Tirkey cases concerned the question of
Turkey’s responsibility for certain aspects of the situation in northern
Cyprus. In its 1995 judgment on preliminary objections in Loizidou, the
European Court of Human Rights stated that

...the responsibility ofa Contracting Partymay .. .arise when asaconsequence of
military action — whetherlawful or unlawful—it exercises effectivecontrol of an
area outside its national territory. The obligation to secure, in such an area,
the rights and freedorns set out in the Convention derives frorn the fact of such
control ... 36

Initsjudgment on the merits, the Court affirmedthe previous statement,
and stated that

[I]t is not necessaryto determine whether ... . Turkey actually exercises detailed
control over the policiesand actions of the authoritiesofthe “TRNC®. It isobvious
frorn the large nurnber of troops engaged in active duties in northern Cyprus. ..
that her arrny exercises effective overall control over that part of the island. Such
control, accordingto the relevant test and in the circurnstances ofthe case, entails
her responsibility for the policies and actions of the “TRNC* ... Those affected
by such policies or actions therefore come within the ‘jurisdiction’ of Turkey for
the purposes of Article i of the Convention ... 37

In general, then, the test is ‘effectivecontrol’ over territory; the existence
of this factual situation gives rise to a responsibility to secure the rights
within the Convention in the territory concerned.

On the facts in Northern Cyprus, the Court emphasized that Turkey
exercised effective control operating ‘overall;” in such circumstances, it

34 Legal Consequencesfor States 0f the Continued Presence Of South Aftica in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory
Opinion 0f21June 1971, /CJ Reporzs 1971,p. 16, at para. 118.

35 Loizidou(Preliminary Objections); Loizidou (Merits); Cyprus v Tirkey; Bankovié, n 10
above; Al-Skeini,n 14above, para. 248.

36 | oizihu (Preliminary Objections),n 10 above, para. 62, cited in Loizidou (Merits),
n 10above, para. 52.

37 Loizidou (Merits),n 10 above, para. 56 and Loizidou (Preliminary Objections),n 10
above, paras. 63-64.
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was unnecessary to identify whether the exercise of control was detailed.
So if the UK is in overall control of a territorial unit, everything within
that unit falls within its ‘jurisdiction,” even if at lesser levels powers
are exercised by other actors (eg if particular activities are devolved to
other states or local actors). In the Cyprus v Turkey judgment, the Court
stated that:

...[Hlaving effective overall control over northern Cyprus...[Turkey’s]
responsibility cannot be confined to the acts of its own soldiers or officials in
northern Cyprus but must also be engaged by virtue of the acts of the local
administration which survives by virtue of Turkish military and other support.
It follows that, in terms of Article 1 of the Convention, Turkey’s ‘jurisdiction’
must be considered to extend to securing the entire range ofsubstantive rights set
out in the Conventionand those additional Protocols which she has ratified, and
that violations of those rights are imputable to Turkey.38

In the Bankovié case, the Court made the followinggeneral statementon
the issue of effective control:

.. .the case-law of the Court demonstrates that its recognition of the exercise of
extra-territorialjurisdiction by a Contracting State is exceptional:it has done so
when the respondent State, through the effectivecontrol of the relevant territory
and its inhabitantsabroad, as a consequenceofmilitary occupation or through the
consent, invitation or acquiescence of the Governmentof that territory exercises
all or some of the public powers normally to be exercised by that Government.39

Recalling the backdrop to the Northern Cyprus cases, we seethe Court in
Bankoviéd emphasising a further feature ofthose cases which was not actu-
ally emphasizedin the Court‘s consideration of the exercise ofjurisdiction
in them. For the Court in Bankovié, the issue is control over territory that
is not only ‘effective’ but also involves the exercise of ‘some or all of the
public powers normally to be exercised’by the local government. Whereas
indeed such powers were exercised by Turkey in northern Cyprus, their
exercise was not seen by the Court as a prerequisite to the exercise of
jurisdiction in the northern Cyprus cases: the only issue was the exercise
of ‘effectivecontrol.’ The statement in Bankoviéthen, should be taken in
a somewhat loose sense as a general description of the factual circum-
stances in which the court had previously found the exercise of jurisdic-
tion (‘it has done so0”), rather than as either an accurate statement of the
salient facts in those previous cases, or, indeed, a statement of the key
factual elementsthat must subsistin order for extraterritorial jurisdiction
to subsistunder the “effectivecontrol’ heading. It is notable in this regard

38 Cyprusv Turkey, n 10above, para. 77. 39 Bankovié, n 10above, para. 71.
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that in its application of the law to the facts of the case, the Court made
no statement, either explicit or implicit, touching on the question of
whether or not the relevant acts—the bombing —involved the exercise
of powers normally to be exercised by the local government.40

The test, then, is ‘effective control’ over territory. What this amounts
to in practice is difficult to ascertain, because it has only been considered
fully in the case of Northern Cyprus,where there was a clear level of overall
control by the Turkish military, and the Bankovié case, where the European
Court of Human Rights held that aerial bombardment did not constitute
the exercise of control over territory.41

As far as the applicability of the ECHR to the UK in Iraq is concerned,
HMG disputes that its presence since 2003 involves the necessarylevel of
control to bring parts of that country within UK ‘jurisdiction’for the
purposes of the ECHR.42 The High Court in Al-Skeiniavoided havingto
determine this question by holding that jurisdiction on the basis of effect-
ive control could not subsist in territories outside the legal space of the
ECHR (see below).

In the November 2004 decision of the European Court of Human
Rights in Issa, the Court adopted a ‘beyond reasonable doubt’ standard
of proof when determining whether Turkish troops exercised effective
control in an area of northern Iraq in the context of allegations of unlaw-
ful killing by the troops,*3 and concluded that this standard was not met,
and that the killings did not therefore fall within Turkish jurisdiction for
the purposes of the application of its ECHR obligations.44 Since the facts
areofren disputed and difficultto verify in the case of extraterritorial state
actions, the question of what standard of proof applies is an important
one. It remains to be seen whether this strict standard will be applied in
future cases as a general test when facts are in dispute; in Issa the Court
adopted it because the case concerned unlawful killing and such a test
had been used previously in non-extraterritorial cases on that particular
issue.45

4 Bankovié, n 10above, paras. 75 and 76. 41 Bankovié, ibid.

42 See, eg, the letter from the UK Armed Forces minister, Adam Ingtam MP, to Adam
Price MI” on 7 April 2004 (quoted beiow, text reiatingto note 60); a similarposition seerns
to have been taken by the UK Foreign Secretary,Jack Straw,who made the foilowingstate-
ment in relation to the applicabilityof the ECHR to the UK in Iraq, invoking by contrast
the situation in Turkish-occupied northern Cyprus: [ T]he citizens of Iraq had no rightsat
all under the ECHR prior to military action by the coalition forces; furthermore, the UK
does not exercise the same degree of control over Iraq as existed in relation ro the Turkish
occupation of northern Cyprus.’ Jack Straw, MP, Written Answer, House of Commons,
‘European Convention on Human Rights,” 19 May 2004, Hansard Vol. 421, Part No. 89,
Column 1083W. 43 |ssa, n 10 above, para. 76.

44 |pid, para. 81. 45 lbid, para. 76.
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Jurisdiction as an Individual Relationship —Control over
Persons

Internationai human rights treaty monitoring bodies have also understood
extraterritorialjurisdiction in terms of some kind of connection operating
between the state and an individual, rather than whether the areain which
the control isexercised is itselfunder the state*scontrol. This connection has
been understood variously as control (like the spatial relationship discussed
already),power or authority.

In the Coard case seventeen petitioners complainedto the Inter-American
Commission of Human Rights about their treatment, including deten-
tion, by United States’forcesin the first days of its invasionof Grenada in
1983.46 Although the ‘jurisdiction’test is not contained in the relevant
instrument — the American Declaration of the Rights and Duties of
Man — under consideration, the Commission decided to use this term as
the basis for considering the scope of the obligations contained wirhin the
instrument, stating that

...jurisdiction ...may, under given circumstances, refer to conduct with an
extraterritoriallocus where the person concerned is presentin the territory of one
state, but subjectto the control of another state —usually through the acts of the
latter’s agentsabroad. In principle, the inquiry turns not on the presumedvictim’s
nationality or presence within a particular geographic area, but on whether,
under the specificcircumstances, the State observed the rights ofa person subject
to its authority and control.47

This definition of “jurisdiction’is potentially wide enough to cover the
exercise of control over individuals, regardless of whether the areawithin
which such control is exercised is itself under the control of the state.
Although of coursethe UK is not a party to the Charter of the Organization
of American States and thus not subject to the obligations contained
within the Declaration, this iczum is helpful as an authoritative state-
ment on the meaning of a particular obligation of the same kind as that
contained within the ECHR and its Protocols and the ICCPR and its
Protocols.

The WA case before the European Commission of Human Rights
concernedthe acts and omissionsof Danish diplomatic officerscommitted

46 Coard et al v United States (Case No. 10.951), Inter-American Commission on
Human Rights, Report No. 109/99, 29 September 1999, in Annual Report of the Inter-
American Commission on Human Rights 1999, OAS Doc. OEA/Ser.L/V/11.106, Doc. 6
rev, Chapter III, obtainable from hAup:/rwww.cidb.oas.orglannualrep/99eng/Merits/
UnitedStates10.951.htm, paras. 1-4. 47 lbid, para. 37 (footnotes omitted).
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within the Danish Embassy in East Berlin in 1988. In that case the
Commission stated that:

...authorised agents of a State, including diplomatic or consular agents, bring
other personsor propertywithin the jurisdictionof that Stateto the extent that they
exerciseauthority over such personsor property. In so faras they affect such persons
or property by their acts or omissions, the responsibility of the State is engaged 48

The Ocalan case concerned Abdullah Ocalan, the leader of the Kurdish
Workers Party (the PKK), who was arrested in Kenya, flown by Turkish
agentsto Turkey and detained before being tried and convicted of activ-
ities aimed at bringing about the secession of a part of state territory, and
sentenced to death.4? The Grand Chamber of the Court, confirming the
position of the Chamber in this regard, stated that

. ..the applicant was arrested by members of the Turkish security forcesinside an
aircraft registered in Turkey in the international zone of Nairobi Airport. It is
common ground that directly after being handed over to the Turkish officials by
the Kenyan officials, the applicant was under effective Turkish authority and
therefore within the ‘jurisdiction’of that State for the purposes of Article 1 of the
Convention, even though in this instance Turkey exercised its authority outside
its territory.>°

As in the WM case, here the Court fails to state explicitly on what basis
‘effectiveTurkish authority” was being exercised; specifically, we are not
told whether it concerned the relationship between Turkey and the appli-
cant, or Turkey and the location where Turkey held the applicant. The
Court’s choice of pertinent facts, however, does perhaps suggest the former.
No reference is made as to whether the aircraftor the ‘international zone’
in which it was located were controlled by Turkey (the fact that the
aircraft was registered in Turkey is insufficient for such control to be
assumed), and the only description given of the acts of Turkish officials
concernstheir behaviour towards the applicant (egphysicallyforcinghim
back to Turkey) rather than their behaviour in relation to the space in
which the applicant was held.

In the Roma Rights case concerning UK immigration officials in
Prague Airport, Lady Hale, in her comments on discrimination law with
which the majority agreed, seemed to assume that the ICCPR applied to
the situation at issue.5! Similarly, Lord Steyn held that in conducting

48 WM. v Denmark,n 10above, ‘The Law’, para. 1.

49 Ocalan (Admissibility Decision), n 10above, Section | within “The Facts.’

50 Ocalan (Grand Chamber), n 10 above, para. 91. Seealso the virtually idenrical state-
ment ofthe Chamber in Ocalan (Merizs), n 10 above, para. 93.

51 | ady Hale, Roma Rights case, n 24 above, paras. 98—99.
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immigration decisions in Prague the UK ‘purported to exercise govern-
mental authority’ and that because of its discriminatory nature this oper-
ation ‘placed the United Kingdom in breach* of the ICCPR.52 These dicza
do not discuss the jurisdiction test under the ICCPR, nor does Lord
Steyndefine ‘governmentalauthority’ and explain in what way the Prague
operations involved the exercise of such authority, but given the nature of
the activities —makingdeterminations on immigration status with respect
to individuals —one can perhaps construct from these d7czz a definition
of one aspect of the ‘jurisdiction’test as the exercise of ‘governmental
authority’ over individuals.

In its Generai Comment 31 on Article 2 of the ICCPR, the UN
Human Rights Committee stated that the jurisdictionai testin Article 2.1

...means that a State party must respect and ensure the rights laid down in the
Covenant to anyone within the power or effective control of that State Party.53

Here, then, we have a clear statement affirming jurisdiction on the basis
of a personal rarget—"anyone’—and relationship between the state and
this target described in terms of ‘power or effectivecontrol.’

Taking these three cases and the Generai Comment together, we see a
suggestion that extraterritorial jurisdiction can subsist when it exercises
power (Generai Comment 3 1) control/effective control (Coard/ General
Comment 31) or authority (WM case, Ocalan, and Roma Rights) over
individuals, quite apart from whether control is being exercised over the
territory in which the acts take place.

In the Al-Skeini case concerning UK soldiersin Irag, the High Court
rejected the idea of a broad, ‘personal’ basis for extraterritorial jurisdiction
asfar as the ECHR is concerned, holding instead that there were two types
of extraterritorial jurisdiction according to Strasbourgjurisprudence: the
‘effectivecontrol of an area’ doctrine (ie jurisdiction conceived spatially),
and a residual, narrow category of activitiesconducted by state agents in
particular circumstances, ‘exemplified by embassies, consulates, vessels
and aircraft,”and including, on the facts of the particular case, ‘a British
military prison, operating in Iraq with the consent of the Iraqi sovereign
authorities, and containing arrested suspects.’s*

This finding does not fit with the Strasbourg jurisprudence discussed
above. More broadly, it is at odds with the jurisprudence and other
authoritative commentary under other legal instruments concerning the
identicai concept of ‘jurisdiction.’These problems make it likely that the

52 Lord Steyn, Roma Rights case, n 24 above, para. 45.
53 Generai Comment 31, n 27 above, para. 10.
s4 Al-Skeini,n 14 above, para. 287.
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finding will not survive when the case goes to higher courts. Moreover,
on its own terms it only purports to be an interpretation of the position
under the ECHR, not the group of international legal instruments
considered in this section generally.

‘Coloniai Clauses’

As mentioned earlier, the ECHR and its Protocols and the Refugee
Convention contain a ‘colonial clause’ allowingthe UK to make a decla-
ration that the rights contained in the treaty would apply in what are
now called ‘OverseasTerritories, s> and somewhat similar provisions exist
in the 1926 Slavery Convention and the 1956 Supplementary Slavery
Convention.

Similar extension clauses were not included in later human rights
treaties, includingthe ICCPR, the ICESCR, the CRC and the CAT, which
therefore apply to the UK in such territories on the same basis as they
applyto the UK in other territories (egifthe “jurisdiction’test is met under
the ICCPR), without the need for an express extension.

As far as the ECHR and its Protocols are concerned, in many cases the
UK exercisesa degree of control over Overseas Territoriesto bring them
within the ECHR ‘jurisdictional’test mentioned earlier, raising the ques-
tion as to whether the UK’s obligations in that treaty in particular would
apply on “jurisdictional’grounds even if a ‘colonial clause’ declaration has
not been made. The few cases on this issue have held that for overseas ter-
ritories, the only way ECHR obligations can apply is through a ‘colonial
clause’ declaration.56 This position is being challenged by the applicants
in the Quark case concerning South Georgia.>”

Absent a successful challenge to the established position, the scope of
any “colonial clause’ declarations will be dispositive of whether the UK’s
ECHR obligations apply to its activities in its Overseas Territories.
Although the UK has made a series of declarations under several instru-
ments covering various territories, there are some curious anomalies,
notably in the decision to extend the ECHR itself to certain territories, but

ss ECHR, Art 56 (formerly 63); ECHR Protocol No. 1, Art 4;ECHR Protocol No. 13,
Art 4; Refugee Convention, Art 40.

56 Gillow v United Kingdom, Application No. 9063/80, European Court of Human
Rights, Judgment of 24 November 1986, Series A, No. 109, para. 62;Bui Var Thanh v
United Kingdom, Application No. 16137/90, European Commission of Human Rights,
Admissibility Decision, 12 March 1990, 65 DR 330, pp. 4-5;see also Yonghong v Portugal,
Application No. 50887/99, European Court of Human Rights, Admissibility Decision,
25 November 1999, Reports 1999-1X, p 3. 57 Quark,n 14 above.
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not the first Protocol to the Convention (aseparatetreaty) which contains
the right to property.58 This is at issue in Quark, since the UK has extended
the ECHR but not the first Optional Protocol to South Georgia, and the
case concernsan alleged breach of the property right in the Protocol.5?

The conventional position on the ‘colonial clause’ extension of the
ECHR and its Protocols creates the potential for a divergent situation
under the ECHR and its Protocols when compared with the ICCPR and
the ICESCR because of the different basis on which those treaties apply
extraterritorially. Given the overlap in the rights covered as between the
ECHR and its Protocols, on the one hand, and the ICCPR and the
ICESCR, on the other, asituation may arise where the nature of the UK’s
actions in an ‘Overseas Territory’ meet the jurisdictional test, and on the
facts impact on the enjoymentof a particular right common to both sets of
treaties, but only the obligation in the ICCPR or the ICESCR applies
because the UK has not made an express extension of the relevant part ofthe
ECHR or its Protocols. This situation does not prevail in the Quar# case,
sincethe rightatissuein the case —the right to property —is contained only
in ECHR Protocol No. 1, not also in the ICCPR or the ICESCR.

Is the Extraterritoriai Applicability of the ECHR Limited
to the ‘legal space’ of Contracting Parties?

Inaletterwritten in responseto a Parliamentaryquestionsubmitted by Adam
Price MB, UK Armed Forces Minister Adam Ingram stated in 2004 that:

[T]he European Convention on Human Rights is intended to apply in aregional
context in the legal space of the Contracting States. It was not designed to be
applied throughout the world and was not intended to cover the activities of
asignatory in a country which is not signatory to the Convention. The ECHR
can have no application to the activities of the UK in Iraq because the citizens of
Irag had no rights under the ECHR prior to the military action by the Coalition
Forces.°

Assuming that Minister Ingram is using the terrn ‘signatory’to refer to
a state that has signed and tatified the Convention, this passage suggests
that a particular action taken by one contracting state in the territory of
another state would not be govetned by the Convention obligations
of the first state, if the second state is not also a party to the Convention.

58 ECHR Protocol No. 1. 59 Quark, n 14above.
6¢ The Rt Hon Adam Ingram MP, Ministry of Defence, Letter to Adam Price MP, 7
April 2004.
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Under this view, although as discussed above the concept of ‘jurisdiction’
under the ECHR is not limited to a state’s own territory, the very applic-
ability of the treaty itself is limited to the overall territory of contracting
states. So states acting outside the territorial space of the ECHR are not
bound by their obligations in that instrument, even if they are exercising
effective controlover territory and/or individuals. This is a severelimita-
tion as far as the ECHR is concerned, since most of the worlds states,
including some of the key sites of extraterritorial action by the UK (eg
Iraq), and all the worlds least developedstatesfall outside the ‘legalspace’
ofthe ECHR.

The Bankovid dictum

The possibility of making such an argument exists because of a dictum
by the European Court of Hurnan Rights in the BankoviC case concern-
ing the NATO bombing of what was then called the Federal Republic
of Yugoslavia (FRY) in 1999. In that case, the Court stated that the
ECHR applies

...in an essentially regional context and notably in the legal space (espace
juridique) of the Contracting States. ... The Convention was not designed to be
applied throughout the world, even in respect of the conduct of Contracting
States.61

It is clear that this dictum does not support some of the assertions made
by the Minister. Although his remark about the ‘design’ofthe Convention
echoesthe phrase used by the Court, his remark that the Convention was
not ‘intended’ to cover the activities of a contracting party in the territory
of a non-contracting party finds no counterpart. The Court states that
the Convention operates ‘essentially in a regional context'—the word
‘context’hardly a clear reference to a territorial area (it could equally refer
to a regional grouping of states, irrespective of where they act)—and
‘notablyin the legal space (espace juridique) of the Contracting states'—a
clear reference to a territorial area, but not one, because of the word
‘notably,’that necessarily means that the Convention applies only in this
area. Despite the Minister’s unequivocal assertion, then, neither of these
particular remarks in BankoviC necessarily excludesthe application of the
Convention to the activities of Contracting Statesoutside the territory of
the Council of Europe.

61 Bankovié, n 10 above, para. 80.
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But what of the Court’s cornrnent that ‘[T]he Convention was not
designed to be applied throughout the world, even in respect of the con-
duct of Contracting States’?Even if the other rernarks in that passage are
not helpful either way, does this not suggest a general approach in favour
of the Ministeri assertion?Such acomrnentcould indeed rnean that in all
circurnstances,the Convention does not apply to the actions of contracting
parties outside the legal space of the Council of Europe.

Inthefirstplace, itisnotable that the Courtreferstowhat the Convention
‘was not designed’ for. This is necessarilya historical cornment; certainly,
it is concerned with the original wishes of the framers — though, it must
be said, without any supporting evidence—but by itself it says nothing
about whether this supposed intent is deterrninative more than fifty years
after the Convention was enacted. The Strashourg organs have been con-
sistentlywillingto interpret the Convention asa ‘livinginstrument’é2 cre-
ating the possibility that obligations can be understood in a rnanner not
necessarily foreseen by the drafters.

In order to consider whether this supposed original intent is relevant
now, it is necessaryto clarify how exactly the Court applied it to the facts
in Bankovié, the extent to which that application was deterrninative of the
outcorne in the case, and more broadly whether the existence of a current
lirnitation along these lines is compatible with other Strasbourg cases.

As for Bankovié, the case concerned the spatial basis for extraterritorial
jurisdiction: whether the NATO bornbing carnpaign constituted an exer-
cise of effective control over FRY territory so as to bring it within the
‘jurisdiction’of the respondent states. One of the applicants’ subrnissions
invoked the earlier Cyprusv Turkg case concerning the exercise of control
over northern Cyprus—part of Cyprus, a contracting state—by
Turkey —another contracting state. In that case, the Court held that it

...must have regard to the special character of the Conventionas an instrument
of European public order (ordre public) for the protection of individuai human
beings and its mission, as set out in Article 19 of the Convention, ‘toensure the
observance of the engagements undertaken by the High Contracting Parties’. . .
Having regard to the applicant Government’s continuing inability to exercise
their Convention obligationsin northern Cyprus, any other findingwould result
in a regrettable vacuum in the system of human-rights protection in the territory
in question by removing from individuals there the benefit of the Convention’s

82 Tyrer v United Kingdom, Application No. 5856/72, European Court of Human
Rights, Judgment of 25 April 1978, Series A, No. 26, para 31; Soering v United Kingdom,
Application No. 14038/88, European Court of Human Rights, Judgment of7 July 1989,
SeriesA, No. 161, para 101; Loizihu (Preliminary Objections), n 10 above, para. 71.See
also D J Harris, J M O’Boyle & C Warbrick, Law of 5 European Convention of Human
Rights (Butterworths: 1995), pp. 7-9.
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fundamental safeguards and their right to call a High Contracting Party to account
for violation of their rights in proceedings before the Court.63

As one part of their argurnent that the NATO bornbing constituted the
exercise of effectiveterritorial control, the applicants in Bankovid suggested
that ifthe Court concluded in the negative on this point, thiswould ‘leave
a regrettable vacuurn in the Convention systern of human rights protec-
tion,” and would therefore raise the sarne concern highlighted by the
Court in Cyprusv Turkg.The Court responded by ernphasizing that in
CyprusV Turkey it was concerned with the specifictype ofvacuum created
where a population reside in a state that is a party to the Convention —
and have therefore already been granted rights under it—nbut the state is
unable to secure those rights because the territory is occupied by another
Convention state. The Court asserted that this type ofvacuum was “entirely
different’ to the vacuum being suggested by the applicants in Bankovié,54
presumably because the FRY was not a Convention state. It then made its
‘legal space’ remark:

In short, the Conventionis a multi-lateral treaty operating, subject to Article 56
of the Convention, in an essentiaily regional context and notably in the legal
space (espace juridigue) of the Contracting States. The FRY clearly does not fall
within this legai space. The Conventionwas not designed to be applied throughout
the world, even in respect of the conduct of Contracting States. Accordingly, the
desirability of avoiding a gap or vacuum in human rights’ protection has so far
been relied on by the Court in favour of establishingjurisdiction only when the
territory in question was one that, but for the specific circumstances, would
normally be covered by the Convention.65

This consideration of the ‘vacuum’ subrnission and invocation of the
‘legal space’ doctrine came «ffer the Court had already reached a conclu-
sion rendering the case inadrnissible, having earlier concluded that the
nature of the air strikes by NATO states in the then FRY did not render
this territory under the jurisdiction of the states concerned as far as the
exercise of effective control was concerned.56 In principle, the nature of
the subrnission was such that it had the potential to affectall other find-
ings, sornething perhaps reflected in the way the Court designated it as a
distinct argurnent andone that operated ‘moregenerally.’¢” However, the
factthat the Courtonly addressedsuch ageneral consideration after a/ready
disposing of the earlier subrnissions without considering it suggests that it
did not play a key part of the outcorne of the case.

63 CyprusV Turkey, n 10 above, para. 78.
5 |bid (footnote omitted).
¢ |bid, para. 75. 67 |bid, para. 79 (‘Fifthlyand more generally’).

64 Bankovié, n 10above, para. 80.
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Of course, even if the Court’s observations here can be considered in
some sense obiter, they are an indication of the Court’s views on the issue,
and we must therefore consider what exactly they amount to even if they
do not have strict precedential value.

The first point to make is that the Court’s consideration of the original
‘design’ of the Convention, although reading like a general doctrine, is
invoked in the specificcontext of asubmissionconcernedwith an underly-
ing reason for applying the Convention extraterritorially—the avoidance
of avacuum in protection. Moreover, its application in the case is only by
way of explainingwhy, so far, this particular underlying reason has been
relied upon in the case law in favour of establishing jurisdiction only in
relation to actionswithin the Council of Europe. This is not quite the same
thing as saying that the ‘legai space’ idea prevented this particular vacuum
concern from being capable of establishing jurisdiction in relation to
actionsoutside the Council of Europe. Given the use of the word ‘accord-
ingly,” the most one can conclude is that the Court is pointing out that the
current circumstances in which the vacuum concern has been invoked are
on all fourswith an idea of the originai intent of the Convention.

The comment is limited to a historical analysis of the Court’s case law,
and does not by itself rule out the possibility of a different finding in
future cases. To be sure, the Court decided not to take such a step in
Bankovié, but in failing to do so having simply explained that it hasn’t
done so in the past, in a manner in accordance with some idea of the orig-
inal design of the Convention, it is hardly givinga clear indication that it
isprevented from doing so.

Moreover, the Court is invoking the ‘legal space’ idea only in relation
to the possibility of being able to rely on one particular underlying reason
for establishing extraterritorial jurisdiction. This is not the same thing as
being ableto found extraterritorial jurisdiction itself. It reflects the way in
which the ‘legal space’ concern was treated by the Court in Cyprus v
Turkey. In that case, the Court affirmed its earlier finding in the Loizidou
case on the same issue —whether Turkey’s presence in Northern Cyprus
constituted an exercise of jurisdiction for the purposes of the Convention.
In Loizidou, the Court held that the

...responsibilityof a Contracting Party couldalso arise when as a consequence of
military action —whether lawful or unlawful - it exerciseseffective control of an
area outside its national territory. The obligation to secure, in such an area, the
rights and freedoms set out in the Convention, derives frorn the fact of such
control whether it be exercised directly, through its armed forces, or through
asubordinatelocal adrninistration. .. 68

68 | oizidou (Merits), n 10above, para. 52.
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Crucially, nothing in thisfinding of extraterritorial jurisdiction based on
effective control hinges on the presence or absence of a vacuum in pro-
tection within the Council of Europe; obligation derives simply from the
“fact’of “‘control.”In Cyprus v Turkey, the Court affirmed this determina-
tion® and then turned to the particular vacuum issue, holding that ‘any
other finding” would give rise to this vacuum. Here, then, the Court is
givingareason why afinding ithasalreadymade serves an important policy
objective. This is not the same as suggestingthat the necessity of realizing
such a policy objective has to be present before such a finding can be
made. In other words, the Court is remarking that in the particular facts
of this case, founding jurisdiction on the basis of effectiveterritorial con-
trol serves a particular policy objective; it is #oz asserting that this policy
need hasto be an issue before the exercise of jurisdiction can be found.

The A/-Skeini Case

However, in December 2004 the English Divisional Court concluded in
the Al-Skeini case concerning allegationsof abuse by UK soldiersin Iraq
that it was necessaryto establish this particular underlying reason—avoiding
a vacuum in protection within the Council of Europe when one con-
tracting state acts in another —in order for extraterritorial jurisdiction to
existon the basis of effective control over territory.7° The Divisional Court
acknowledged the findingsin Loizidou and Cyprusv Zarkey, observingthat
in the light of these cases

...it might have been possible to say that, because Turkey’s same argurnent had
been deait with in ... Loizidou ...without the benefit of the additional reasoning
found in ...Cyprus v. Turkey ..., therefore one could pick and choose between
the two analyses.”!

The firstthing to say about this is that, as mentioned earlier, there are not
two ‘analyses’ here in the sense of two alternative legai tests—the addi-
tional factor was discussed in Cyprus v Turkq only in terms of a good
reason for a decision the Court had already come to; the cases are identical
in terms of the actual testthey adopt for jurisdiction on the basis of effect-
ive control, viz. simply the fact of such control.

Be that as it may, for the Divisional Court what is ‘critical’ was how the
additional factor considered in Cyprusv Turkqwas then treated the later
case of Bankovii7? This treatment changed everything: although in
Bankovid the vacuum consideration was ‘raised by the applicants ...in a

69 Cyprus v Turkey, n 10 above, para. 76.
71 Ibid, para. 276. 72 |pid.

70 Al-Skeini, n 14 above, paras. 276-7.
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form designed to assist themselves'—ie as a good policy reason for finding
the exerciseofjurisdiction — it was ‘turnedagainstthem by the [European]
Court for its true zmport,’73 the true import being that actually it was a
requirementforjurisdictionto subsist. What explanation does the Divisional
Court give for this assertion of a ‘true import’? It simply invokes the “legal
space’ comment from the Bankovic‘case mentioned earlier.

However, as we have seen, the passage from Bankovié does not actually
support this conclusion. The European Court’scomments, which did not
seem to be determinative of the outcome of the case, concern an idea—
the ‘legal space’—conceived only in terms of the original ‘design’ of the
Convention, invoked only by way of explaininghow acertain line of cases
have come about, without clearly stating that it would prevent other
cases that did not fit with the idea, and only discussed in relation to one
particular good reason for a finding of extraterritorial jurisdiction, not
whether extraterritorial jurisdiction itself exists, either generally or on the
basis of effective control.

In sum, acareful consideration of the Court’s dictum in Bankovic‘leads
to the conclusion that the Court did not hold that the European
Convention does not apply to Contracting Statesoutside the territory of
other Contracting States, either generally or, as the Divisional Court held
in Al-Skeini, in cases involving effective control over territory.

Other Strasbourg Cases, including Issa

This conclusion is reinforced by other Strasbourg jurisprudence. The
WM case decided before Bankovié found the exercise of jurisdiction by
Denmark acting in what was then East Berlin, at that stage outside the
legal space of the Convention,”4 and as we have seen in Loizidou and
Cyprus v Turkey, in cases where the exercise of jurisdiction was found by
states acting within other contracting states, the fact that the action took
place within the territory of a contracting state was never invoked by the
Court as a prerequisite for the exercise of jurisdiction.

Moreover, cases since Bankovic‘havealso found the exercise of jurisdic-
tion by statesacting outside the Council of Europe. A case involvingjuris-
diction conceived in a personal sensewould be Ocalan, where a chamber
of the Court held that the actions of Turkish agents in relation to the
alleged abduction of Abdullah Ocalan in Kenya—not a Conventionstate—
took place within Turkish ‘jurisdiction.’”s This holding was subsequently

73 Ibid, emphasis added. 74 WMv Denmark,n 10 above.
75 Ocalan (Merits), n 10above, para. 93.
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affirmed by the Grand Chamber when the case came before it.7¢ A case
affirmingthe possibility of jurisdiction conceived in a spatial sense oper-
ating outside the Council of Europe is that of Issa, again against Turkey,
this time in relation to its actions in northern Irag—the very state at issue
in Al-Skeini. At the merits stage, the Court stated that it

...does not exclude the possibility that, as a consequence of this military action,
the respondent State [Turkey] could be considered to have exercised, temporarily,
effective overall control of a particular portion of the territory of northern Irag.
Accordingly, if there is a sufficient factual basis for holding that, at the relevant
time, the victims were within that specific area, it would follow logicallythat they
were within the jurisdiction of Turkey (and not that of Irag, which is not a
ContractingStateand clearly does not fall within the legal space (espace juridigue)
of the Contracting States.””

As the Divisional Court stated in Al-Skeini, this suggests that the
‘effectivecontrol of an area doctrine is essentiallya territorial doctrine.’78
Given its conclusion as to the meaning of the Bankovié dictum, for the
Divisional Court the finding in Issawas at odds with that earlier dictum:
‘the doctrine that there is any difference between the espacejuridique of
the Convention and any other space anywhere in the world* had been
‘entirelysidelined.’”? The Divisional Court faced a choice, then, between
two supposedly different positions. It opted for its view of the Bankovi¢
position by dismissingthe Issa dictum in three different ways.

How the Court in A-Skeini Dismissed Issa

In the first place, the Divisional Court called into question the European
Court’s motivation for making its comment in Issa. In that case, the
European Court considered both spatialandpersonalbases for jurisdiction,
on the latter concluding on the facts that the alleged human rights viola-
tions in question were not proved to have been committed by Turkish
soldiers.80 In the light of this finding on thepersonal basis for jurisdiction,
the Divisional Court viewed the European Court’s decision to consider
also the spatialbasis for jurisdiction as taking it ‘out of itsway’ to an issue
‘it could have avoided.’8! The Divisional Court puzzled that it is ‘not
plain’ why the European Court did this—presumably meaning that there
was no obvious purpose for doing so in terms of the reasoning of the

76 Ocalan (Grand Chamber), n 10 above, para. 91 (quotedabove, textrelatingtonote 50).

77 Issa, n 10 above, para. 74. See also Issa and Others v Turkey, Application No.
31821/96, Admissibility Decision of 30 May 2000, available at www.echr.coe.int.

78 Al-Skeini, n 14 above, para. 219. 79 |bid.

80 Issa, n 10 above, paras. 7 6 81. 81 Al-Skeini,n 14 above, para. 205.
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judgment —and because of its puzzlement offered its own conjectural
reason: the European Court

...was consciousthat claimsarisingout ofthe 2003 invasion of Irag might in due
course need consideration.82

Here, then, we have the suggestion that the European Court is making a
statement it did not need to make for the purposes of judging the case
before it, and the speculation that this was motivated by a desire to
stake out a position on the applicability of the ECHR to Iraq for wider
consumption.

The problem with this comment, which of course undermines the
significance of the dictum as far as the case is concerned, is that it mis-
perceives the relationship between the factual tests under the spatial and
personal headings of jutisdiction as far as state responsibility is concerned.
The Divisional Court seems to assume that because the factual test for
responsibility under the personal heading was not met—the violations
could not be imputed to Turkish soldiers — responsibility could not be
founded under the spatial heading. However, the test under the latter
heading, unlike that under the former, does not require the particular acts
or omissions giving rise to the alleged violation to be those of agents of
the state or actorsacting on behalf of it: the key thing here is that they take
place within territory that is under the overall control of the state. In the
Cyprus v Turkey case, which concerned inter 2/zz complaints in relation
to the actions of the local Turkish Cypriot authorities, as opposed to the
Turkishtroops occupyingNorthern Cyprus, in finding Turkeyresponsible
for those actions the Court stated that

[T]t is not necessary to determine whether ... Turkey actually exercises detailed
control over the policiesand actions of the authoritiesof the “TRNC”. It is obvious
from the large number of troops engaged in active duties in northern Cyprus.....
that her army exercises effectiveoverall control over that part of the island. Such
control, accordingto the relevant test and in the circumstancesofthe case, entails
her responsibility for the policies and actions of the “TRNC’...Those affected
by such policies or actions therefore come within the ‘jurisdiction’of Turkey for
the purposes of Article 1 of the Convention ...Her obligation to secure to the
applicant the rights and freedomsset out in the Convention therefore extends to
the northern part of Cyprus.3

It follows, then, that in Issa the Court was #o# able to dispose of the case
merely through its finding on the facts in relation to the personal heading

82 |hid.
83 Loizidou (Merszs), n 10above, para. 56 and Loizidou (Preliminary Objections),n 10
ahove, paras. 63-64.
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of jurisdiction; although the same sets of facts were of course being con-
sidered in relation to both headings of jutisdiction, this consideration
operated differentlyas between the two, and a negative finding under one
headingwould not necessarily rule out a positive finding under the other.

Turning to the Divisional Court’s second basis for dismissingthe Issa
dictum, here the focuswas on the European Court’s finding on the exist-
ence of jutisdiction in the spatial category. For the Divisional Coutt,
because the European Courtheld on the factsthat Turkeydid not exercise
the necessary control over the area to meet the jurisdictional test, it
followedthat the Court’sdictum that, if this test was met, the Convention
would apply (and that the extraterritorial application of the Convention
under the spatialheading was not therefore limited to Council of Europe
territories) was ‘on any view obiter.’84

This is a bizatre finding: the European Court needed to affirm the
relevance of the legal test before applying it—it would make no sense to
considerwhether Turkeyexercised effectivecontrol over the areaof territory
in Iraq if a supposed espacejuridique limitation would in any case bar the
applicability of the Convention — moreover, a court not finding a legal
test met on the facts does not necessarily render that court’sstatement on
the meaning of that test obiter: what is crucial is whether the finding is
determinativeof the outcome of the case. If it does, then the Court’sarticu-
lation of the legal principle being applied forms the heart of the case. As
we have seen, because the spatial and personal bases of jurisdiction are
separate, and a finding of one can be made without a finding of the other,
it follows that both findings in this case determined its outcome. In con-
sequence, the Court’s statement of the legal principle it applied in con-
sideringthe spatial basis for jurisdiction forms part of the reasoningof the
case, and is not obiter.

Indeed, it is remarkable that the Divisional Court made this observa-
tion, given the questionable juridical significance of the Bankovié dictum
in determining the outcome of that case.

However, the Divisional Court offered a third ground for dismissing
the Zssa dictum:

...in our judgment the dicta in Issa. ..are inconsistent with Bankovic and the
development of the Strasbourg jurisprudence in the years immediately before
Bankovic. In a sense Issa seems to us to look back to an earlier period of the
jurisprudence, which has subsequently made way for a more limited interpreta-
tion of article i jurisdiction. It may well be that there is more than one school of
thought at Strasbourg; and that there is an understandable concern that modern

84 Al-Skeini,n 14 ahove, para. 202.



78 Ralph Wilde

eventsin Irag should not be put entirely beyond the scope ofthe Convention: but
at present we would see the dominant school as that reflectedin the judgment in
Bankovicand it is to that school that we think we owe a duty.85

Thus the Divisional Court drops the notion of precedent in favour of an
idea ofwhat it considersto be the “‘dominant’approach within Strasbourg
jurisprudence as a whole, following this approach even if flatly contra-
dicted by the most recent case on the issue. Setting aside the problematic
nature of this line of reasoning, what is certainly worth considering is the
fact that Issa is only a Chamber decision whereas Bankovié was ajudgment
of the Grand Chamber.

None of this is uitimatelyrelevant, however, since the issue of resolvinga
conflict between Issa and Bankovic‘only arises if the Divisional Court was
correct in its finding on Bankovic*,which it was not. The correct reading of
Bankoviéleads to the conclusion that there is no ‘legal space’ restriction;the
later finding by the Court in Issa is therefore in harmony with this earlier
decision, something which the Court itself affirmed in Zs4.86 There is no
contradiction, and so no choice to be made, let alone a choice made on the
questionablegrounds adopted by the Divisional Court in Al-Skeini.

Conclusion on the Position Under the ECHR

It will be recalled that in Bankovié the European Court of Human Rights
said that

The Convention was not designed to be applied throughout the world, even in
respect of the conduct of Contracting States

What is clear from post-Bankovic*caseslike Ocalan and Issa is that, in tune
with the notion that the Convention is a ‘livinginstrument,” this idea of
the originai design of the Convention — whatever its truth in terms of the
intentions of the drafiers—has givenway to the notion that the Convention
does apply to the actions of Contracting States outside the territory of
other Contracting Statesand on the basis of control exercised over either
individuals or territory.

The English Divisional Court’s mistaken reading of Bankoviéin relation
to jutisdiction founded on the exercise of control over territory in the
AL-Skeinicase creates the strong possibilitythat its finding will not survive
challengesin higher English courts and/or the European Court of Human

85 |bid, para. 265.
8¢ |n its invocation of Bankovié in its comments on the legal nature of the ‘effective
control over territory’ test.
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Rights. As things currently stand, the ‘legal space’ notion is of doubtful
significance in operating asa limitation on the extraterritorial application
ofthe ECHR, but it is clearlysomethingthat the present UK government
will attempt to invoke in order to achieve this effect.

Beyond the ECHR

The espacejuridique idea has only been put forward in the context of the
ECHR, and has not been taken up by any other human rights treaty bodies
suchasthe UN Human Rights Committeein itscommentson the ICCPR.
It might be argued, then, that even if the doctrine has some limiting effect,
it is specificto the ECHR and is not of general applicationto human rights
treaties, notably the ICCPR Soeven if on ‘legal space’ groundsthe ECHR
does not apply to the UK’s exercise of jurisdiction in the territory of non-
ECHR-contracting states (or does applyto suchjurisdictionbut onlyin the
narrow circumstances outlined in A/-Skeinz), the ICCPR is not limited in
this way. Alternatively, the doctrine could be applied to other human rights
treaties, but of course for those ‘universal’ treaties it would not have much
of a limiting effect, since most states in the world fall within their ‘legal
space.’ Significantly, Iraq is a party to the ICCPR.

International Human Rights Treaties—Overview

Given what has been said about the extraterritorial applicability of the
ICCPR, CRC and ICESCR, what we can see, then, is that as a matter of
these international human rights treaty law obligations, with the excep-
tion of the property right, the UK is obliged to secure all the rights that it
has made part of English law through the Human Rights Act in any
instance where it exercises control over either individuals or territory
abroad, regardless of whether, in the case of UK Overseas Territories, an
express extension of the relevant parts of the European Convention and
its Protocolshave been made, and regardless ofwhether or not the territ-
ory concerned is part of the territory of a state party to the ECHR.

Interpreting the Act

In the light of this picture in international treaty law generaily, how
should we understand the extraterritorial application of the Human
Rights Act? One key principle of statutory interpretation is of course the
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presumption mentioned earlier that, absent an express contrary provi-
sion, Parliarnentintended to legislate in conformity with the UK’s inter-
national human rights obligations. Does this require that the rightsunder
the Act apply extraterritorially in the same manner as they apply in inter-
national law?

It rnight be argued that compliance doesn’t necessarily require this. A
narrower framework of application — limited to UK territory, say, or lim-
ited accordingto the mistaken interpretation ofthe European Convention
discussed earlier —would not go as far as international human rights law
generally,specifically the regime under the ICCPR, but itwouldn’t violate
this broader framework. The key thing in terms of conformity to that
broader frameworkwould be whether the UK actuallyadhered to itwhen
acting abroad. In otherwords, the UK is only obliged not to violate rights
abroad; it isn't also obliged to enshrine such an obligation as a rnatter of
its own domestic law.

The problem with this approach is that the UK is also obliged, in the
words of the ICCPR, ‘to take the necessary steps...to adopt such laws
or other measures as may be necessary to give effect to the rights recog-
nized’ in the Covenant.87 One aspect of this is ensuring a framework for
adhering to its obligationsin relation to these rights as a matter of internai
practice. In other words, being bound to observe these rights as a matter
ofinternational law is not enough: the state must also take stepsinternally
to ensure that the international obligation is followed. The most obvious
way inwhich this happens is through the provision of a ‘domesticrernedy’:
domestic redress for individuals complaining of rights violations.

But does this have to be an English law remedy when it relates to acts
committed abroad? Indeed, it might be more appropriate in terms of
accessibility for a remedy process to be operated in the territory itself.
However, for many UK extraterritorialactionsthe UK is granted sweeping
privileges and immunities in the legal system of the country in which it
operates, thereby preventing such a remedy in that legal system. Equally,
the military court martial systemthat has led to convictionsof UK soldiers
for abuses in Iraq clearlyfalls short of a remedy as far as servingthe inter-
estsof the victimsare concerned, evenif it doesimplernent the UK’s inter-
national obligations in terms of sanctioning those committing human
rights abuses.

It is in this broader context that the English courts must understand
the significance of applying the Human Rights Act extraterritorially —in
failingto enable this either partially or fully, they risk further narrowing

87 |CCPR, Art 2(2).
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the range of domestic remedies available, thereby contributing to a state
of affairs constituting a breach of the UK’s obligations in this regard.
Adopting the presumption that Parliament did not intend to act incon-
sistently with the UK’s international law obligations in the light of this
broader context, then, it is necessary to interpret the Human Rights Act
so as to apply extraterritorially in the same way as the equivalent areas of
human rights law operate on the international level.

Conclusion

One main impetus for enacting the Human Rights Act was to end the
situation where the UK government was subjectto a broader setof hurnan
rights obligations in the civil and political sphere in international law
than was the case under English law. Aithough the Act rectifiedthisin large
measure by taking most of the rights of the Convention and its Protocols
and rendering them part of English law, the trend so far in the few cases
on this issue is to conceive the extraterritorial applicability of these rights
inamanner fallingshort of the position in international law. So although
aparticular right exists in both areas of law, its applicability is narrower in
one than in the other, running counter to Parliament’s intention to create
greatet harmony between the domestic and international position.

This is a key rnoment in the development of this area of law. As has
been suggested, the flaws in the High Court’s decision in the Al-Skeini
case create the possibility that higher courts will rectify what is currently
a mistaken view of the ‘legal space’ dictum in Bankovié and the scope of
extraterritorialjurisdiction based on the exercise of control/power/authority
over individuals. More fundamentally, what also needs to be revisited is
the underlyingassurnption that an exclusively Convention-basedapproach
should be followed.

Given the precise rnanner in which the HRA adopted most of the rights,
but not the general obligation, of the Convention and its Protocols, the
qualified rnanner in which the Act obliges the courts to look to Strasbourg
jurisprudence in construing the Act, and Parliament’sgeneral intention to
legislate in conformity with the UK’s international obligations, the courts
need to rnove beyond an exclusive focus on the Convention and its
Protocolsto the relevant areas of international human rights law generally
in understanding the extraterritorialapplication of the Act.





