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Pubblichiamo alcuni estratti del Report dell’incontro di negoziato relativo
all’adesione dell’'Unione europea alla Convenzione europea dei diritti umani te-
nutosi a Strasburgo dal 7 al 9 novembre 2012.

Il negoziato procede tra non poche difficolta, ma nella convinzione che la possi-
bilita di una piu stretta interazione tra il sistema della CEDU e la tutela dei diritti
umani in seno all’'Unione europea possa solo portare vantaggi alla loro migliore

garanzia in Europa

I.a redazione






Opening of the meeting and adoption of the agenda

1. The third negotiation meeting between the CDDH ad hoc negotiation
group and the European Commission on the accession of the European Union
to the European Convention on Human Rights was held on 7-9 November
2012, in Strasbourg, under the chairmanship of Ms Tonje Meinich (Norway).
The list of participants appears in Appendix L. The agenda, as adopted, appears
in Appendix II.

2. Exchange of views with Representatives of the Civil Society and of
National Human Rights Institutions

2. In accordance with the decisions taken at the last meeting, delegations
held an exchange of views with representatives of civil society, namely the
Advice on Individual Rights in Europe (AIRE) Centre, Amnesty Internation-
al, the European Trade Union Confederation (ETUC), the International
Commission of Jurists, as well as with the European Group of National Hu-
man Rights Institutions and the Conference of International Non-

Governmental Organisations of the Council of Europe.

3. The representatives of civil society and national human rights institu-
tions stressed the purpose of the accession - notably to ensure that European
citizens enjoy more complete protection of their human rights - the need for
transparency and participation of civil society throughout the negotiation
process, as well as certain procedural aspects of EU law which were per-
ceived as being problematic with regard to Article 13 ECHR (right to an ef-
fective remedy). They expressed concern, inter alia, that the accession negoti-
ation had not yet sufficiently taken into account the scope of the EU’s obliga-
tions, which should encompass not only legislative acts but any “action” at-
tributable to the EU, and the application of EU law by states which are
members of the European Economic Area and the European Free Trade As-
sociation as well as in the bilateral agreements concluded by the EU and third
countries. They also expressed concern about the effects of the attribution
clauses proposed by the EU, the clarity of the test for the application of the
co-respondent mechanism and the non-binding character of the mechanism.
They also stressed that third party interventions might often be a more ap-



propriate form of participation. Concerning the prior involvement of the
Court of Justice of the EU (CJEU), they reiterated their concerns with re-
spect to the participation of legal aid for applicants, the participation of third
parties, the lack of clarity with regard to the effect of the ruling by the CJEU,
and the need to ensure consultation of the civil society during the internal
EU negotiations for this part of the mechanism. Concerning Article 7, the
representatives of civil society and national human rights institutions stated
their preference for a legal rule (as opposed to a “gentleman’s agreement”)
and for the compromise achieved by the CDDH-UE instead of the panel
proposal which, in their view, would be too complicated and create an unjus-

tified privilege for the EU.

4. At the end of the exchange of views, the participants thanked the rep-
resentatives of civil society and national human rights institutions for their
very valuable presentations and contributions. They invited them to submit
in writing the proposals for amendments which had not been submitted be-
fore the meeting, in order to be able to further reflect on them. The repre-
sentatives of civil society and national human rights institutions expressed the
view that another round of consultations would be desirable in the course of

the ongoing negotiations.

3. Draft legal instruments on the accession of the European Union to the
European Convention on Human Rights: examination of proposals for
amendments

5. The Chair opened the discussion on the provisions of the Draft Ac-

cession Agreement, as it appeared in Appendix III to document
47+1(2012)R0O2.

6. The representative of the European Union presented the new EU
proposal to amend Article 1, paragraph 2, letter c) of the draft. It was ten-
tatively agreed to keep in the draft the expression “or of persons acting on
their behalf”. As regards the introduction of a new subparagraph aa), he
explained that the purpose of the amendment to the original proposal was
to make explicit that the attribution of an act to a member State of the EU



would not exclude the possibility for the EU to be held responsible, as a
co-respondent, for the violation. Several delegations welcomed this clarifi-
cation, but no agreement was yet reached on the exact wording for this

provision, nor on where it should eventually appear.

7. Concerning the introduction of the new subparagraph bb), the rep-
resentative of the European Union provided further clarifications on the
reasons for the introduction of this provision, on the fact that this does
not constitute a derogation to subparagraph (aa) and on the possibilities
for the EU, under given circumstances, to intervene as co-respondent in
cases calling into question acts taken under the Common Foreign and Se-
curity Policy. Some delegations of States which are not members of the EU
expressed doubts as to the need for such a detailed provision and in par-
ticular the requirement that attributability must have been established by
the CJEU, suggesting that part of this provision could be moved to the ex-
planatory report. It was suggested that both subparagraphs aa) and bb)
could be merged into a single provision. The EU made a new proposal (in-
corporated in footnote 1 of appendix III) which will be discussed at the

next meeting.

8. In the light of some requests for clarification made by one delega-
tion with respect to the EU proposal for new paragraphs 21.a and 21.c of
the explanatory report, the EU was invited to further reflect on an

amendment of those paragraphs.

9. The delegations tentatively agreed with the wording proposed by the
EU to complete the third indent of Article 1, paragraph 3, and on para-
graphs 21.d, 22, 23 and 24 of the Explanatory Report, subject to the draft-
ing adjustments that may be needed in the light of the placement of these
provisions. The Secretariat was invited to provide for the next meeting
some wording to complete paragraph 23 of the explanatory report and to
add a paragraph concerning Article 1, paragraph 5.

10.  Concerning the co-respondent mechanism (Article 3 of the draft
Accession Agreement), the delegations discussed again the proposal to
amend the text of paragraph 2 in order to ensure that the EU could be-

come a co-respondent not only when an application is directed against an



EU member State, but also when it is directed against a State which is not
a member of the EU, and an application puts into question the compatibil-
ity with the Convention of an international agreement between that State
and the EU. A few delegations reiterated their preference for this proposal,
but showed some flexibility for a compromise solution mentioning in the
explanatory report that the EU should request to intervene in such cases.

11.  The delegations agreed with the proposal presented by the Secretariat to
amend the provisions of the explanatory report corresponding to Article 3, para-
graph 5, as amended at the last meeting.

12. Concerning the prior involvement of the CJEU in co-respondent pro-
ceedings (Article 3, paragraph 6 of the draft Accession Agreement), one delega-
tion reiterated its reservation on the introduction of such a procedure.

13.  With respect to Article 3, paragraph 7, delegations tentatively agreed on a
compromise solution merging the existing proposals.

14.  As regards the participation of the EU in the Committee of Ministers (Ar-
ticle 7 of the draft Accession Agreement), one delegation of a State which is not
a member of the EU reiterated its proposal to restrict the participation of the
EU in the Committee of Ministers to those functions which the Convention ex-
plicitly attributes to the latter, and consequently to delete the remainder of para-
graph 1 of Article 7 which refers to participation in Committee of Ministers’
statutory functions. That delegation suggested that the participation of the EU in
the decision-making process should be assured otherwise in order to preserve
the nature and composition of the Committee of Ministers as provided for un-
der the Statute of the Council of Europe. One delegation noted that this pro-
posal deserved further consideration. However, the proposal was not supported
by other delegations. The Legal Service of the Council of Europe presented its
views on the matter, as already presented in document CDDH-UE(2011)12. The
delegation presenting the proposal reiterated its reservation on Article 7, para-
graph 1, letters b) and ¢) of the draft Accession Agreement.



15.  The Group discussed then the exercise of the right to vote and the ex-
pression of positions by the EU and its member States while the Committee of
Ministers exercises its supervisory functions under Articles 39 and 46 of the
Convention (Article 7, paragraph 2 of the draft Accession Agreement). With re-
spect to letter (a), in the absence of any agreement on the actual modalities for
the exercise of the supervisory functions in cases involving the EU, no agree-
ment was reached on the EU proposal to delete the sentence “it derives from
the European Union treaties that the European Union and its member States

express positions and vote in a coordinated manner”.

16.  The delegations discussed again the EU proposal to replace draft Rule 18
of the Rules of the Committee of Ministers for the supervision of the execution
of judgments and of the terms of friendly settlements with a gentleman’s agree-
ment to be adopted by the Committee of Ministers, in the light of additional ex-
planations provided by the representative of the EU. Many delegations reiterated
that a binding provision would be preferable, but any final decision on the form

of this particular instrument should depend on its substance.

17.  As regards the substance of the EU proposal regarding final resolutions
by the Committee of Ministers, a tentative agreement was reached on the sub-
stance of that proposal, although no final decision was taken as to the majority
required for the adoption of resolutions. In this respect, delegations considered
with interest a Secretariat proposal aiming at introducing an adjustment clause to
take into account possible variations in the number of High Contracting Parties
and of EU member States. A final decision on the inclusion of such a clause
would also depend on the majority retained.

18.  As regards the substance of the EU proposal regarding decisions other
than final resolutions (the “panel procedure”), a large majority of delegations of
States which are not members of the EU who took the floor reiterated their
strong opposition to the proposal as it stands, underlining again its complexity,
the erosion of the Committee of Ministers’ prerogatives, and the fact that it did
not preclude the possibility, for the EU and its member States, to eventually dis-
regard the conclusions of the panel and use their block of votes in a decisive
manner. Some delegations of States which are members of the EU noted that



the “panel procedure” was not designed to have an impact on the ordinary work
of the Committee of Ministers, that it only provided a solution for extreme cas-
es, and that it should be possible to reconsider its scope.

19.  The Chair concluded the discussion on this issue stressing that neither the
“panel procedure”, as it stands, nor the solution presented by the “7+7” group,
which would not be acceptable for the EU and its member States, represented
valid options for the negotiation. To this effect, the Secretariat presented general

elements for a possible solution for further discussion at the next meeting.

20.  With respect to letters (b) and (c) of Article 7, paragraph 2, a few delega-
tions questioned again the approach proposed in these provisions and proposed
that the EU should refrain from expressing a position and from voting also in
cases concerning States which are not members of the EU. After an exchange of
views, in which it was undetlined that the EU was not asked to renounce to its
right to vote but to the exercise of this right, the delegations decided to discuss
this issue again at a later stage.

21.  The delegations tentatively agreed to delete the second indent of para-
graph 2, letter b) of Article 8 (Participation of the EU in the expenditure related
to the Convention) in accordance with the proposal of deletion made by the Di-
rectorate of Finances and Linguistic Services of the Council of Europe.

22.  Appendix III contains a revised text of the draft Accession Agreement, as
well as of relevant provisions of the explanatory report, presented by the Chair

at the end of the meeting as her synthesis of the work carried out by the Group.
The Secretariat was invited to present a consolidated version of the explanatory

report for the next meeting.
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4. Any other business

23. The Group agreed to hold its next meeting in Strasbourg from 21 (after-
noon) to 23 January 2013, and to tentatively fix the dates of the subsequent
meeting from 3 to 5 April 2013.
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Conclusions presented by the Chair

Draft Revised Agreement on the Accession of the European Union to the Con-
vention for the Protection of Human Rights and Fundamental Freedoms

Preamble

The High Contracting Parties to the Convention for the Protection of Human Rights
and Fundamental Freedoms, signed at Rome on 4 November 1950 (ETS No. 5, here-
inafter referred to as “the Convention”), being member States of the Council of Eu-
rope, and the European Union,

Having regard to Article 59, paragraph 2, of the Convention;

Considering that the European Union is founded on the respect for human rights and
fundamental freedoms;

Considering that the accession of the European Union to the Convention will en-
hance coherence in human rights protection in Europe;

Considering, in particular, that the individual should have the right to submit the
acts, measures or omissions of the European Union to the external control of the Eu-
ropean Court of Human Rights (hereinafter referred to as “the Court”);

Considering that, having regard to the specific legal order of the European Union,
which is not a State, its accession requires certain adjustments to the Convention
system to be made by common agreement,

Have agreed as follows:

Article 1 — Scope of the accession and amendments to Article 59 of the
Convention

1. The European Union hereby accedes to the Convention, to the Protocol to the
Convention and to Protocol No. 6 to the Convention.

2. Article 59, Paragraph 2 of the Convention shall be amended to read as fol-
lows:

“2.a. The European Union may accede to this Convention and the Protocols
thereto. Accession of the European Union to the Protocols shall be governed,
mutatis mutandis, by Article 6 of the Protocol, Article 7 of Protocol No. 4,
Articles 7 to 9 of Protocol No. 6, Articles 8 to 10 of Protocol No. 7, Articles
4 to 6 of Protocol No. 12 and Atrticles 6 to 8 of Protocol No. 13.
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b. The status of the European Union as a High Contracting Party to the
Convention and the Protocols thereto shall be further defined in the Agree-
ment on the Accession of the European Union to the Convention for the Pro-
tection of Human Rights and Fundamental Freedoms.

C. Accession to the Convention and the Protocols thereto shall impose
on the European Union obligations with regard only to acts, measures or
omissions of its institutions, bodies, offices or agencies, or of persons acting
on their behalf. Nothing in the Convention or the Protocols thereto shall re-
quire the European Union to perform an act or adopt a measure for which it
has no competence under European Union law.'”

Where any of the terms:

- ‘State’, ‘State Party’ ‘States’, or ‘States Parties’ appear in Article
10, paragraph 1 and in Article 17 of the Convention, as well as in Ar-
ticles 1 and 2 of the Protocol, in Article 6 of Protocol No. 6, in Article
3 of Protocol No. 7, Article 4, paragraphs 1 and 2 of Protocol No. 7,
in Articles 5 and 7 of Protocol No. 7, in Article 3 of Protocol No. 12,
and in Article 5 of Protocol No. 13, they shall be understood as refer-
ring also to the European Union as a non-State party to the Conven-
tion;

- ‘national law’, ‘administration of the State’, ‘national laws’, ‘na-
tional authority’, or ‘domestic’ appear in Article 7, paragraph 1, in
Article 11, paragraph 2, in Article 12, in Article 13, and in Article 35,
paragraph 1 of the Convention, they shall be understood as relating
also, mutatis mutandis, to the internal legal order of the European
Union as a non-State party to the Convention and to its institutions,
bodies, offices or agencies;

- ‘national security’, 'economic well-being of the country’, ‘territo-
rial integrity’, or ‘life of the nation’ appear in paragraph 1 of Article
6, in Article 8, paragraph 2, in Article 10, paragraph 2, in Article 11,

! The following amendment has been proposed:

Accession to this Convention and the Protocols thereto shall impose on the European Union

obligations with regard only to acts, measures or omissions of its institutions, bodies, offices or agen-

cies [...].

cl. For the purposes of this Convention, of the Protocols thereto and of the Agreement on the
Accession of the European Union to the Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter: the **Accession Agreement™):

(aa) an act, measure or omission of organs or agents of a member State of the Europe-
an Union shall be attributable only to that State, even if such act, measure or omission
occurs when the State implements the law of the European Union; this shall not pre-
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d.

clude the European Union from being responsible as a co-respondent for a violation re-
sulting from such an act, measure or omission, in accordance with Article 3 (2), (4) (5)
and (7) of the Accession Agreement,

(bb) without prejudice to subparagraph aa), acts or measures shall be attributable only
to the member States of the European Union where they have been performed or
adopted in the context of the provisions of the Treaty on European Union on the com-
mon foreign and security policy of the European Union, except in cases where attribut-
ability to the European Union on the basis of European Union law has been established
within the legal order of the European Union.

Nothing in this Convention, the Protocols thereto or the Accession Agreement shall require

the European Union to perform an act or adopt a measure for which it has no competence under Eu-
ropean Union law.

paragraph 2 and in Article 15, paragraph 1 of the Convention, as
well as in Article 2, paragraph 3 of Protocol No. 4 and in Article 1,
paragraph 2 of Protocol No. 7, they shall be considered, in proceed-
ings brought against the European Union or to which the European
Union is a co-respondent with regard to situations relating to the
Member States of the European Union, as the case may be, individu-
ally or collectively.

Insofar as the term ‘everyone within their jurisdiction' appearing in Ar-
ticle 1 of the Convention refers to persons within the territory of a High
Contracting Party, it shall be understood, with regard to the European
Union, as referring to persons within the territories of the member
States of the European Union to which the Treaty on the European Un-
ion (hereinafter: the “TEU”) and the Treaty on the Functioning of the
European Union (hereinafter: the " TFEU") apply. Insofar as that term
refers to persons outside the territory of a High Contracting Party, it
shall be understood, with regard to the European Union, as referring to
persons which, if the alleged violation in question had been attributable
to a High Contracting Party which is a State, would have been within
the jurisdiction of that High Contracting Party.

With regard to the European Union, the term ‘country’ appearing in
Avrticle 5, paragraph 1 of the Convention and in Article 2, paragraph 2
of Protocol No. 4 and the term ‘territory of a State’ appearing [in Article
2, paragraph 1 of Protocol No. 4 and] in Article 1, paragraph 1 of Proto-
col No. 7 shall mean the territories of the member States of the Europe-
an Union to which the TEU and the TFEU apply.

Avrticle 59, paragraph 5 of the Convention shall be amended to read as fol-
lows:

“5.  The Secretary General of the Council of Europe shall notify all the

Council of Europe member States and the European Union of the entry into
force of the Convention, the names of the High Contracting Parties who have
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ratified it or acceded to it, and the deposit of all instruments of ratification or
accession which may be effected subsequently.”

Article 2 — Reservations to the Convention and its Protocols

1. The European Union may, when signing or expressing its consent to be
bound by the provisions of this Agreement in accordance with Article 10,
make reservations to the Convention and to the Protocol in accordance with
Article 57 of the Convention.

2. Article 57, Paragraph 1 of the Convention shall be amended to read as fol-
lows:

“1.  Any State may, when signing this Convention or when depositing its
instrument of ratification, make a reservation in respect of any particular
provision of the Convention to the extent that any law then in force in its ter-
ritory is not in conformity with the provision. The European Union may,
when acceding to this Convention, make a reservation in respect of any par-
ticular provision of the Convention to the extent that any law of the European
Union then in force is not in conformity with the provision. Reservations of a
general character shall not be permitted under this Article.”

Article 3 — Co-respondent mechanism
1. Article 36 of the Convention shall be amended as follows:

a. The heading of Article 36 shall be amended to read as follows: “Third
party intervention and co-respondent”.

b. The following paragraph shall be added at the end of Article 36:

“4,  The European Union or a member State of the European Un-
ion may become a co-respondent to proceedings by decision of the
Court in the circumstances set out in the Agreement on the Accession
of the European

Union to the Convention for the Protection of Human Rights and
Fundamental Freedoms. A co-respondent is a party to the case. The
admissibility of an application shall be assessed without regard to the
participation of a co-respondent in the proceedings.”

2. Where an application is directed against one or more member States of the
European Union, the European Union may become a co-respondent to the proceed-
ings in respect of an alleged violation notified by the Court if it appears that such al-
legation calls into question the compatibility with the Convention rights at issue of a
provision of European Union law, notably where that violation could have been
avoided only by disregarding an obligation under European Union law.? 3
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3. Where an application is directed against the European Union, the European
Union member States may become co-respondents to the proceedings in re-
spect of an alleged violation notified by the Court if it appears that such alle-
gation calls into question the

2 Amendment proposal: “Where an application is directed against one or more High Contracting
Parties other than the European Union, the latter may become a co-respondent to the proceed-
ings in respect of an alleged violation notified by the Court if it appears that such allegation calls in-
to question the compatibility with the Convention rights at issue of a provision of European Union
law, notably where that violation could have been avoided only by disregarding an obligation under
European Union law, or, as regards States which are not members of the European Union, an
obligation under international law incorporating European Union law.”

3 Amendment proposed to Paragraphs 39 and 40 of the Explanatory Report:

39. The co-respondent mechanism differs from third party interventions under Article 36, para-
graph 2, of the Convention. The latter only gives the third party (be it a High Contracting Party to the
Convention or, for example, another subject of international law or a non-governmental organisation)
the opportunity to submit written comments and participate in the hearing in a case before the Court,
but it does not become a party to the case and is not bound by the judgment. A co-respondent be-
comes, on the contrary, a full party to the case and will therefore be bound by the judgment. The in-
troduction of the co-respondent mechanism should thus not be seen as precluding the EU from
participating in the proceedings as a third party intervener, where the conditions for becoming
a co-respondent are not met.

40. It is understood that a third party intervention may often be the most appropriate way to in-
volve the EU in a case. For instance, if an application is directed against a State associated to parts of
the EU legal order through separate international agreements (for example, the “Schengen” and
“Dublin” agreements and the agreement on the European Economic Area) concerning obligations
arising from such agreements, third party intervention would be the only way for the EU to partici-
pate in the proceedings. In particular, the EU [shall request]/[will, where appropriate, request]
such intervention when an application calls into question the compatibility with the Convention
rights of a provision of such agreements.

compatibility with the Convention rights at issue of a provision of the Treaty on Eu-
ropean Union, the Treaty on the Functioning of the European Union or any other
provision having the same legal value pursuant to those instruments, notably where
that violation could have been avoided only by disregarding an obligation under
those instruments.

4. Where an application is directed against and notified to both the European
Union and one or more of its member States, the status of any respondent may be
changed to that of a co-respondent if the conditions in paragraph 2 or paragraph 3 of
this Article are met.

5. A High Contracting Party shall become a co-respondent either by ac-
cepting an invitation by the Court or by decision of the Court upon the request
of that High Contracting Party. When inviting a High Contracting Party to be-
come corespondent and when deciding upon a request to that effect, the Court
shall seek the views of all parties to the proceedings. When deciding upon such
request, the Court shall assess whether, in the light of the reasons given by the High
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Contracting Party concerned, it is plausible that the conditions in paragraph 2 or
paragraph 3 of this Article are met.

6. In proceedings to which the European Union is co-respondent, if the Court of
Justice of the European Union has not yet assessed the compatibility with the Con-
vention rights at issue of the provision of European Union law as under paragraph 2
of this Article, sufficient time shall be afforded for the Court of Justice of the Euro-
pean Union to make such an assessment, and thereafter for the parties to make ob-
servations to the Court. Assessing the compatibility shall mean to rule on the va-
lidity of a legal provision contained in acts of the European Union institutions,
bodies, offices or agencies, or on the interpretation of a provision of the Treaty
on European Union, the Treaty on the Functioning of the European Union or of
any other provision having the same legal value pursuant to those instruments.
The European Union shall ensure that such assessment is made quickly so that the
proceedings before the Court are not unduly delayed. The provisions of this para-
graph shall not affect the powers of the Court.

7. If the violation in respect of which a High Contracting Party has become
a corespondent to the proceedings is established, the respondent and the co-
respondent shall be jointly responsible for that violation, unless they have joint-
ly requested the Court that only one of them be held responsible and the Court
decides that only one of them be held responsible.

8. This Aurticle shall apply to applications submitted from the date of entry into
force of this Agreement.

Article 4 — Inter-Party cases

1. The first sentence of Article 29, paragraph 2 of the Convention shall be
amended to read as follows:

“A Chamber shall decide on the admissibility and merits of inter-Party appli-
cations submitted under Article 33”.

2. The heading of Article 33 of the Convention shall be amended to read as fol-
lows: “Article 33 — Inter-Party cases”.

Article 5 — Interpretation of Articles 35 and 55 of the Convention
Proceedings before the Court of Justice of the European Union shall be understood
as constituting neither procedures of international investigation or settlement within

the meaning of Article 35, paragraph 2.b, of the Convention, nor means of dispute
settlement within the meaning of Article 55 of the Convention.

18



Article 6 — Election of judges

1. A delegation of the European Parliament shall be entitled to participate, with
the right to vote, in the sittings of the Parliamentary Assembly of the Council of Eu-
rope whenever the Assembly exercises its functions related to the election of judges
in accordance with Article 22 of the Convention. The number of representatives of
the European Parliament shall be the same as the highest number of representatives
to which any State is entitled under Article 26 of the Statute of the Council of Eu-
rope.

2. The modalities of the participation of representatives of the European Par-
liament in the sittings of the Parliamentary Assembly of the Council of Europe and
its relevant bodies shall be defined by the Parliamentary Assembly of the Council of
Europe, in cooperation with the European Parliament.

Article 7 — Participation of the European Union in the Committee of
Ministers of the Council of Europe

1. The European Union shall be entitled to participate in the Committee of Min-
isters, with the right to vote, when the latter takes decisions:

a. under Article 26, paragraph 2, Article 39, paragraph 4, Article 46, pa-
ragraphs 2 to 5, or Article 47 of the Convention;

o

regarding the adoption of Protocols to the Convention;
c. regarding the adoption of any other instrument or text:

- relating to the Convention or to any Protocol to the Convention to
which the European Union is a party and addressed to the Court or
to all High Contracting Parties to the Convention or to the Protocol
concerned,

- relating to decisions by the Committee of Ministers under the
provisions referred to in point a) of this paragraph,

or

- relating to the functions exercised by the Parliamentary Assembly of
the Council of Europe under Article 22 of the Convention.

2. The exercise of the right to vote by the European Union and its member
States shall not prejudice the effective exercise by the Committee of Ministers of its
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supervisory functions under Articles 39 and 46 of the Convention. In particular, the
following shall apply.

a. Where the Committee of Ministers supervises the fulfilment of obli-
gations either by the European Union alone, or by the European Union
and one or more of its member States jointly, it derives from the Europe-
an Union treaties that the European Union and its member States express
positions and vote in a coordinated manner. The Rules of the Committee
of Ministers for the supervision of the execution of judgments and of the
terms of friendly settlements shall be adapted to ensure that the Commit-

tee of Ministers effectively exercises its functions in those circumstances.
4

b. Where the Committee of Ministers otherwise supervises the fulfil-
ment of obligations by a member State of the European Union, the Euro-
pean Union is precluded for reasons pertaining to its internal legal order
from expressing a position or exercising its right to vote. The European
Union treaties do not oblige the member States of the European Union to
express positions or to vote in a co-ordinated manner.

c. Where the Committee of Ministers supervises the fulfilment of obli-
gations by a High Contracting Party other than the European Union or a
member State of the European Union, the European Union treaties do not
oblige the member States of the European Union to express positions or
to vote in a co-ordinated manner, even if the European Union expresses
its position or exercises its right to vote.

+ The following amendment has been proposed to Article 7.2.a:

a. In relation to cases where the Committee of Ministers supervises the fulfilment of obliga-
tions either by the European Union alone, or by the European Union and one or more of
its member States jointly, the Committee of Ministers shall agree on arrangements
to ensure that it may effectively exercise its functions in those circumstances.

¢ The following amendment, merging Articles 7.2.b and 7.2.c, has been proposed:

“b. Where the Committee of Ministers supervises the fulfilment of obligations by a High Contracting
Party other than the European Union [alternative drafting: by a member State of the European Union
or by a State which is not a member of the European Union], the latter cannot express a position or
exercise its right to vote. The member States of the European Union shall be free to express their own
position and to exercise their right to vote”.

Article 8 — Participation of the European Union in the expenditure related
to the Convention

20



1. The European Union shall pay an annual contribution dedicated to the ex-
penditure related to the functioning of the Convention. This annual contribu-
tion shall be in addition to contributions made by the other High Contracting
Parties. Its amount shall be equal to 34% of the highest amount contributed in
the previous year by any State to the Ordinary Budget of the Council of Eu-
rope.

2. a. If the amount dedicated within the Ordinary Budget of the Council of
Europe to the expenditure related to the functioning of the Convention, ex-
pressed as a proportion of the Ordinary Budget itself, deviates in each of two
consecutive years by more than 2.5 percentage points from the percentage in-
dicated in paragraph 1, the Council of Europe and the European Union shall,
by agreement, amend the percentage in paragraph 1 to reflect this new pro-
portion.

b. For the purpose of this paragraph, no account shall be taken of a de-
crease in absolute terms of the amount dedicated within the Ordinary Budget
of the Council of Europe to the expenditure related to the functioning of the
Convention as compared to the year preceding that in which the European
Union becomes a Party to the Convention;

[text deleted]

C. The percentage that results from an amendment under paragraph 2.a
may itself later be amended in accordance with this paragraph.

3. For the purpose of this Article, the expenditure related to the functioning of
the Convention comprises the total expenditure on:

a. the Court;
b. the supervision of the execution of judgments of the Court; and

c. the functioning, when performing functions under the Convention, of
the

Committee of Ministers, the Parliamentary Assembly and the Secretary
General of the Council of Europe,

increased by 15% to reflect related administrative overhead costs.

4. Practical arrangements for the implementation of this Article may be deter-
mined by agreement between the Council of Europe and the European Union.
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Article 9 — Relations with other Agreements

1. The European Union shall, within the limits of its competences, respect the
provisions of:

a. Atrticles 1 to 6 of the European Agreement relating to Persons Partici-
pating in

Proceedings of the European Court of Human Rights of 5 March 1996
(ETS No. 161);

b. Articles 1 to 19 of the General Agreement on Privileges and Immuni-
ties of the

Council of Europe of 2 September 1949 (ETS No. 2) and Articles 2 to 6
of its Protocol of 6 November 1952 (ETS No. 10), in so far as they are
relevant to the operation of the Convention; and

c. Articles 1 to 6 of the Sixth Protocol to the General Agreement on
Privileges and Immunities of the Council of Europe of 5 March 1996
(ETS No. 162).

2. For the purpose of the application of the Agreements and Protocols referred
to in paragraph 1, the Contracting Parties to each of them shall treat the European
Union as if it were a Contracting Party to that Agreement or Protocol.

3. The European Union shall be consulted before any Agreement or Protocol
referred to in paragraph 1 is amended.

4. With respect to the Agreements and Protocols referred to in paragraph 1, the
Secretary General of the Council of Europe shall notify the European Union of:

a. any signature;

b. the deposit of any instrument of ratification, acceptance, approval or
accession;

c. any date of entry into force in accordance with the relevant provisions
of those Agreements and Protocols; and

d. any other act, notification or communication relating to those Agree-
ments and Protocols.

Article 10 — Signature and entry into force
1. The High Contracting Parties to the Convention at the date of the opening for

signature of this Agreement and the European Union may express their consent to be
bound by:
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a. signature without reservation as to ratification, acceptance or approv-
al; or

b. signature with reservation as to ratification, acceptance or approval,
followed by ratification, acceptance or approval.

2. Instruments of ratification, acceptance or approval shall be deposited with
the Secretary General of the Council of Europe.

3. This Agreement shall enter into force on the first day of the month following
the expiration of a period of three months after the date on which all High Contract-
ing Parties to the Convention mentioned in paragraph 1 and the European Union
have expressed their consent to be bound by the Agreement in accordance with the
provisions of the preceding paragraphs.

4. The European Union shall become a Party to the Convention, to the Protocol
to the Convention and to Protocol No. 6 to the Convention at the date of entry into
force of this Agreement.

Article 11 — Reservations

No reservation may be made in respect of the provisions of this Agreement.

Article 12 — Notifications

The Secretary General of the Council of Europe shall notify the European Union and
the member States of the Council of Europe of:

a. any signature without reservation in respect of ratification, acceptance
or approval;

b. any signature with reservation in respect of ratification, acceptance or
approval;

c. the deposit of any instrument of ratification, acceptance or approval;

d. the date of entry into force of this Agreement in accordance with Ar-
ticle 10;

e. any other act, notification or communication relating to this Agree-
ment.

In witness whereof the undersigned, being duly authorised thereto, have signed this
Agreement.
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Doneat ............. the ............. , iIn English and in French, both texts being equally au-
thentic, in a single copy which shall be deposited in the archives of the Council of
Europe. The Secretary General of the Council of Europe shall transmit certified cop-
ies to each member State of the Council of Europe and to the European Union.
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