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Presentazione

Concludiamo con questo quarto numero il primo anno della nostra
rivista Fogli di Lavoro per il Diritto Internazionale.

Il primo anno di vita di una pubblicazione come la nostra € un
importante traguardo. Attorno alla rivista si € ormai raccolto un gruppo fisso
di collaboratori, di varia provenienza disciplinare. Abbiamo avviato un
dialogo fecondo con i nostri lettori sulle varie tematiche che costituiscono
altrettanti focus della nostra ricerca, dialogo che prosegue anche in questo
numero.

La struttura della rivista si &€ ormai consolidata, basata com’e sulla
bipartizione tra le sezioni “territorializzate”, Contributi € Documentazione,
suddivise al loro interno nelle sottosezioni Italia, Europa € Mediterraneo, e
le sezioni “non territorializzate”, Theoria e Anthologia che affrontano
tematiche di respiro, non ricollegabili a nessuna particolare dimensione
territoriale.

Nella sezione Contributi, abbiamo approfondito quest’anno la
tematica della costruzione dei sistemi particolari all’interno del pit ampio
sistema internazionale, con una particolare attenzione all’area del
Mediterraneo e alla cooperazione giuridica al suo interno, pubblicando gli
interventi di Cavallo, Fai, Melfa e Messina ai seminari dell’iniziativa /n
Pelago Vasto. Diritti, Liberta e Culture nel Mediterraneo e i testi degli
interventi di Aluffi, Di Stefano e Sapienza al Seminario dedicato al diritto
nell’ambito dell’iniziativa Diritto, Modernizzazione e Liberta.

Nel numero attuale continua I’attenzione al focus Mediterraneo, con
uno scritto di Francesco Caudullo nella sezione Contributi su un tema di
stretta attualita, I’Unione per il Mediterraneo, della quale I’autore
ricostruisce la genesi e i primi passi. Sempre su questo numero, la sezione
Documentazione pubblica poi, con una introduzione di Alessandro Coci, il
Rapporto Finale dello Euromed Justice Programme — Dialogue and Justice
in the Euro-Mediterranean area, un documento di particolare interesse per
il nostro gruppo di lavoro EEMDIP, Espace Euro-mediterranéen et Droit
International Prive.

Una importante novita ci é riservata dalla sezione Theoria, che ospita
in questa uscita uno scritto redatto da Adriana Di Stefano sulla
giurisprudenza argentina relativa ai crimini commessi sotto il passato
regime. Si tratta di un saggio elaborato nell’ambito del CRIO, Centre of
Research on International Organizations, il centro di ricerca costituito
all’interno dell’iniziativa Risorse Internazionali per la Documentazione e la
Ricerca.
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L avvio delle attivita del CRIO, tra le quali anche il corso Selected
Topics in Public International Law e |a International Law Seminar Series,
iniziative didattiche organizzate sia presso la Facolta di Giurisprudenza che
presso la Facolta di Scienze Politiche del nostro Ateneo, segna un altro
importante traguardo del nostro gruppo di lavoro e ci mette in condizioni di
dialogare con i cultori del diritto internazionale negli altri Paesi, allargando
cosi i confini della nostra interazione.

In conclusione, desideriamo dedicare un cenno alla sezione
Recensioni e a quello che ci piace chiamare il nostro Collegio dei Recensori.
Si tratta di una insostituibile funzione cui deve dedicarsi una rivista
scientifica e ai nostri recensori va il grazie della Redazione per lo zelo e
I’impegno che profondono nell’assolvimento di tale delicato compito.

La Redazione
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CONTRIBUTI - Mediterranea

Europa e Mediterraneo. Dal partenariato all’Unione per il
Mediterraneo

Francesco Caudullo

1. Premessa

La Politica europea Mediterranea, basata sul partenariato euro-
mediterraneo (Barcellona 1995) ed il recente varo dell’Unione per il
Mediterraneo (2008) proposto della Francia di Sarkozy sembrano costituire
il principio e la fine di un unico percorso finalizzato all’integrazione
mediterranea. In realta, contrariamente ad ogni apparenza, si tratta di due
distinte strategie strettamente connesse alle dinamiche e all’evoluzione della
globalizzazione. 1l processo di Barcellona rientrava infatti nella fase
avanzata della globalizzazione neoliberista e s’inseriva all’interno della
riconfigurazione post guerra fredda dei confini e alla determinazione di
ampie aree di libero scambio. L’Unione per il Mediterraneo, invece, prende
le mosse dalla paralisi del partenariato euro-mediterraneo, tenendo conto da
una parte dei nuovi attori sullo scacchiere della globalizzazione (I’India e,
soprattutto, la Cina che sta estendendo i propri interessi al Mediterraneo),
dall’altra dalla crisi dell’approccio bellico e d’apartheid che ha
contraddistinto la globalizzazione post 11 settembre. In entrambi i casi,
comunque, appare evidente la mancanza di volonta coesiva e di uno spirito
di cooperazione che, superando i limiti dell’utile economico, possa
comportare concrete opportunita di crescita e di sviluppo, di dialogo e di
pace in una regione che, nonostante piu di cinquecento anni di marginalita e
sottomissione, rappresenta pit che mai il luogo dove si definiscono gli
obiettivi e gli equilibri mondiali.
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2. Europa e Mediterraneo nel quadro della riconfigurazione dei
confini

La fine della Guerra fredda ha avviato su scala planetaria una
riconfigurazione geografica dei confini, comportando la dissoluzione
definitiva del presupposto della moderna “geografia politica”, il legame
territorio-Stato teorizzato da Ratzel. Si trattava a tutti gli effetti di una vera e
propria rivoluzione che, collegata al piu ampio processo della
globalizzazione neoliberista, sanciva la delimitazione tra il mondo
globalizzato ed il vasto universo abitato dagli “esclusi”. | nuovi confini della
globalizzazione accentuavano la frattura tra questi mondi in virtu
dell’acquisita capacita di scomposizione e di ricomposizione rispetto
all’origine dei flussi, ossia del loro essere inconsistenti rispetto alla
“liquiditd” dei flussi attivati dalle forze economiche egemoni® e, al
contempo, estremamente rigidi rispetto alla mobilita di uomini e merci che
hanno origine al di fuori del mondo globalizzato?. In un nuovo mondo
ridotto a mercato, dove la politica veniva drasticamente ridimensionata, i
confini non corrispondevano piu, necessariamente, con lo spazio politico o
con quello fisico, bensi rimarcavano I’ubiquita e I’immediatezza delle
transazioni economico-finanziarie all’interno del mondo globale.

In relazione alla regione mediterranea la portata di tali eventi e stata
tale da produrre significative conseguenze, incidendo non solo sull’assetto
dell’Europa ma anche e piu ampiamente sui precari equilibri e sulle
conflittualita che riguardano i paesi della sponda Sud del Mediterraneo. In
questa vasta area, infatti, la contrapposizione tra il mondo globale ed il
mondo localizzato ha assunto una sua importanza primaria dal momento che
vi convergevano entrambi i mondi. Ma soprattutto la fine della guerra fredda
aveva collocato da subito il Mediterraneo al centro del nuovo costruendo
scacchiere mondiale, poiché tanto dal punto di vista geopolitico quanto da
quello geoeconomico in quest’area era chiaro a tutti che si sarebbero giocati
I futuri equilibri della globalizzazione. Come non si sarebbe potuto tenere
conto che il Mediterraneo non era semplicemente connesso al Medio
Oriente ma che ne conteneva buona parte? Giordania, Israele, Libano,
Palestina, Siria, con tutte le conflittualita e gli interessi economici che tale
collegamento comportava, erano innegabilmente paesi mediterranei e allo
stesso tempo mediorientali, e pertanto “vie d’accesso” di primaria
importanza alla penisola Araba e al petrolio. Come non si sarebbe potuto
considerare che il Mediterraneo si apriva anche alle repubbliche caucasiche
affrancatesi dal giogo sovietico?

Y In questa fase del processo di globalizzazione, sull’onda della grande bolla speculativa
degli anni Novanta, la mobilita pressoché illimitata di uomini e merci rifletteva le relazioni
tra le emergenti “tigri asiatiche” e le multinazionali dell’occidente triadico (USA, Unione
europea e Giappone). Sullo sfondo di questa mobilita vi era la crisi degli Stati nazionali,
aggravata dalla limitazione della sovranita imposta dalle grandi istituzioni sovrannazionali
della globalizzazione (WT0, Banca Mondiale, Fondo Monetario Internazionale, ONU) e dai
vincoli d’appartenenza alle Grandi Aree di libero scambio (NAFTA, MERCOSUR, UE).

2'S. MEZZADRA, «Confini, migrazioni, cittadinanza», in Scienza e Politica, 2004, p. 83 ss.
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Nell’incertezza dell’immediata fine della guerra fredda la rilevanza
del controllo di questa regione era, pertanto, assoluta ed indiscutibilmente
certa sia per I’Europa sia per I’unica superpotenza militare rimasta in
campo, gli Stati Uniti d’America che, dalla prima guerra del Golfo (1991)
ad oggi, vi avrebbe insistito militarmente. Non potendo competere con lo
strapotere militare degli USA, le forze economiche e finanziarie europee che
stavano avviando il processo di costruzione dell’UE avrebbero esercitato la
propria influenza nella regione intervenendo proprio sul piano del riassetto
dei confini, cercando di estendere lo spazio di mercato e di libero scambio ai
paesi terzi mediterranei. E I’occasione veniva offerta proprio dal fermento
che caratterizzava i primissimi anni della guerra fredda e che sembrava
potesse regalare al mondo un futuro irenico e democratico, epilogo felice
della storia teorizzato da Francis Fukuyama. Nasceva in tal modo la politica
di partenariato euro-mediterraneo, lanciata ufficialmente nel 1995 a
Barcellona, ultimo livello che avrebbe dovuto compiere la strategia europea
di rafforzamento nel mondo globalizzato, di cid che piu opportunamente é
possibile denominare la definizione strategica dello spazio europeo.

2.1 La definizione strategica dello spazio europeo

La definizione strategica dello spazio europeo comportava
I’accrescimento della sfera d’influenza economico-finanziaria delle forze
europee dell’economia globale, in prevalenza collocate lungo I’asse Parigi-
Berlino, attraverso la realizzazione di due livelli dello spazio europeo. Un
primo livello spaziale che si esprime nella costruzione dell’Unione Europea
ed un secondo livello spaziale che oltrepassava i nuovi confini della
costruenda Unione europea e che, avrebbe dovuto comprendere i paesi terzi
mediterranei e che avrebbe trovato espressione del partenariato euro-
mediterraneo. Entrambi i livelli si fondavano sulla inesistenza della
coincidenza tra mercato e Stato nazionale e sull’affermazione della sfera
economica sulla politica che, nella temperie neoliberista, si traduceva nella
limitazione della sovranita dei “depotenziati” Stati nazionali e nella fine del
welfare State. Entrambi i livelli si rivolgevano, secondo modalita diverse,
alla new economy e al postfordismo. Il primo livello definiva la struttura di
una componente specifica dell’Occidente triadico, I’Europa, il secondo
livello delimitava lo spazio neo-coloniale subordinato all’Europa.

2.1.1 1l primo livello: I’Unione Europea

Sarebbe riduttivo considerare il processo di costruzione dell’Unione
Europea limitatamente all’istituzione di uno spazio sovranazionale di libero
scambio che, nell’attuazione dei trattati di Maastricht e di Schengen,
avrebbe unificato monetariamente I’Europa e definito i confini della
mobilita interna di uomini e merci, poiché esso era anche finalizzato alla
gestione interna dei fenomeni innescati sia dall’implosione del blocco
sovietico sia dal depotenziamento degli Stati nazionali: la comparsa di
nuove realta statuali nell’Europa Est ed i processi di autonomia che
interessavano alcune regioni o territori della vecchia area CEE.



FOGLI DI LAVORO per il Diritto internazionale 4/2008

Rispetto alla proliferazione di nuovi stati nell’Europa orientale®, ma
anche all’affrancamento degli ex paesi “satelliti” dell’URSS®, la costruendo
UE doveva gestire gli imprevisti dello smembramento del gigante sovietico,
pressione migratoria, nuove rivendicazioni territoriali, esplosione dei
nazionalismi, destabilizzazione politica, conflittualita etnica etc., cercando
di orientare le relazioni politiche e, soprattutto, economiche ad esclusivo
vantaggio franco-tedesco. Le nuove realta statuali dell’Est Europa, a partire
dalla seconda meta degli anni Novanta, e quindi parallelamente all’avvio
della Politica europea Mediterranea, sono stati progressivamente inseriti,
soprattutto per volonta tedesca, all’interno di una politica controllo del
confine orientale. Si trattava della creazione di un *“cordone sanitario” ad Est
che permetteva il filtraggio dei flussi migratori e dei richiedenti asilo,
attraverso I’azione combinata dei trattati bilaterali e della ferma
applicazione della Convenzione di Schengen e di Dublino, accrescendo la
pressione di migranti e profughi sui confini dell’Europa Mediterranea®.

Per quanto riguarda, invece, le spinte regionaliste e le rivendicazioni
di autonomia di regioni e di territori all’interno dello spazio CEE, &
opportuno precisare che tali spinte non erano innescate da rivendicazioni
culturali o identitarie, nonostante spesso si giustificassero come tali, bensi
da questioni prettamente economiche che, all’inizio del postfordismo, si
esprimevano nella tendenza alla piccola dimensione. Cosi come gli apparati
statali europei, in nome della “disgregazione creatrice™, ripensavano il
proprio assetto nei termini di snellimento della pubblica amministrazione,
delle privatizzazioni e di riduzione dei costi sociali, i territori e le regioni
altamente produttive e dinamiche chiedevano un’autonomia che era di fatto
la conseguenza della mancata coincidenza, provocata dalla globalizzazione,
dei mercati economici con le frontiere politiche. Se cio dal punto di vista
economico significava I’abbandono del grande mercato interno per le nuove
opportunita offerte dal mercato globale, dal punto di vista politico apriva la
strada al federalismo e alla devoluzione, soluzioni intermedie tra lo stato e,
piu che il ritorno dei nazionalismi, la secessione. Da questo punto di vista

31l primo atto della scomposizione dell’Unione delle Repubbliche Sovietiche & stato il
referendum dell’l1 marzo 1990 che ha proclamato la nascita della Lituania.
Successivamente, nel corso del 1991, si e assistito il 9 aprile alla nascita della Georgia
(riconosciuta il 25 dicembre) e alla nascita dell’Estonia (20 agosto), della Lettonia (6
settembre), della Bielorussia (25 agosto), dell’ Armenia (21 settembre), dell’ Arzebaijan (18
ottobre), e del Turkmenistan (8 dicembre). 1l 25 dicembre, infine, si ebbe ufficialmente
I’indipendenza del Kazakistan, del Kirghizistan, della Moldavia, del Tagikistan,
dell’Ucraina e dell’Uzbekistan.

* Lo scioglimento del Patto di Varsavia (Praga, 1 luglio 1991), che ha comportato la
secessione della Repubblica Cecoslovacca (dalla quale sono nate la Repubblica Ceca e la
Repubblica Slovacca) e I’unificazione tedesca, in taluni casi ha anche innescato violenti
rovesciamenti istituzionali (Ceausescu in Romania) o sanguinose guerre etniche come
dimostra la vicenda jugoslava degli anni Novanta.

® F. CAUDULLO, Europa e immigrazione tra utilitarismo e xenofobia, in P. BARCELLONA e
R. CAVALLO (a cura di), L’Europa allo specchio. Vol. 2 - Questioni sociali e forme di
governo, Acireale-Roma, 2008, p. 143 ss.

®J.J. RosA, Le second XXe siécle. Déclin des hiérarchies et avenir des Nations, Paris,

2000, trad.it 1/ secondo XX secolo. Declino delle gerarchie ed avvenire delle nazioni, Bari,
2002.
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I’Unione Europea permetteva a queste realta territoriali in distacco dagli
stati nazionali di trovare, comunqgue, un’appartenenza, una collocazione
all’interno dell’affermazione di una macroarea di mercato.

2.1.2 1l secondo livello: il Mediterraneo

Definito il proprio percorso interno e stabiliti i confini interni del
mercato e della libera circolazione, I’UE ha intravisto nella sponda Sud del
Mediterraneo la propria sfera d’influenza mercantile, un secondo livello
spaziale che avrebbe dovuto garantire, oltre alla collocazione delle merci e
dei beni prodotti nel Vecchio continente, anche la penetrazione delle proprie
aziende e multinazionali. 1l Mediterraneo rappresentava, pertanto, in una
logica neo-coloniale fondata sull’onnipotenza e I’ubiquita del capitale, il
metacongﬁne dell’Europa’ e, come sostiene Bruno Amoroso, anche un
“Muro™, una delimitazione “invisibile” dello spazio e dell’ambito
d’interesse dell’Unione Europea rispetto al flusso di merci e, soprattutto, di
uomini che provenienti dal Sud del mondo si riversano verso le coste
africane.

Nel Mediterraneo si aggravavano le condizioni della sponda Sud e
dei Balcani. Agli squilibri e ai problemi atavici dell’inquinamento, della
siccita, dell’esplosione demografica e della conflittualita interna, la fine
della guerra fredda ha sommato una nuova conflittualita che, inaugurata con
la Prima guerra del Golfo (1991), nella sua discrezionale *“ingerenza
umanitaria” destabilizzava ancor piu gravemente I’intera regione.

2.2 La breve illusione del processo di Barcellona

Contro il Muro Mediterraneo, riunitisi a Barcellona nel 1995, i
rappresentanti dei paesi mediterranei’ hanno avviato il processo di
costruzione del Partenariato Euro-Mediterraneo sottoscrivendo la
dichiarazione di Barcellona. Si trattava di un ambizioso disegno che

" Al moderno colonialismo degli Stati nazionali si contrapponeva, infatti, il neo-
colonialismo della globalizzazione. 1l Mercato globale, del resto, poteva risolvere nella sua
sconnessione dai confini statali la dis-continuita territoriale tra colonizzatore e colonizzato.
«Il principio dell’unitarieta territoriale dell’ordinamento conosceva una assai significativa
eccezione — una vera e propria “anomalia” — a proposito della posizione delle colonie: nella
prospettiva di Ratzel, infatti, I’espansione coloniale rappresentava si la conferma della
“dinamicita” dell’organismo statuale, ma costituiva al tempo stesso un’incrinatura della sua
compattezza proprio per il venir meno della continuita territoriale; nella prospettiva di
Jellinek, essa introduceva una potenziale crepa, per via del necessario riconoscimento di
una pluralita di ordinamenti e di posizioni soggettive, nell’unitarieta dello spazio giuridico
organizzato dallo Stato» (S. MEzzADRA, «Confini, migrazioni, cittadinanza», cit., p.106). Il
Mercato, inoltre, in relazione al mondo non globalizzato permetteva la realizzazione di cio
che Sandro Mezzadra, traendo spunto dal Nomos della terra di Carl Schmitt, ha chiamato
metaconfine, ovvero di cio che «divideva le terre europee prima, e “occidentali” dopo, dalle
terre aperte alla conquista coloniale» (ivi p.107).

8 Alla caduta del Muro di Berlino ha pertanto fatto seguito la realizzazione di un “Muro
Mediterraneo”. Cfr. B. AMOROSO, Europa e Mediterraneo. Le sfide del futuro, Bari, 2000.

® Oltre ai 15 Stati membri dell’Unione erano presenti anche i rappresentanti di Malta, di
Cipro, della Turchia, dell’Egitto, dell’Algeria, del Marocco, della Tunisia, del Libano,
d’lIsraele, della Giordania, della Siria e della Palestina (Cisgiordania e Gaza).
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rafforzava la Politica Mediterranea rinnovata del 1989, colmando i vuoti di
tale strategia, limitata all’equilibrio economico, attraverso la promozione del
dialogo, dello scambio e della cooperazione per la realizzazione degli
obiettivi della pace, della prosperita e della stabilita regionale. Con la
dichiarazione di Barcellona la risoluzione degli squilibri ambientali
(inquinamento, siccita, carestia, carenza idrica etc.), demografici
(sovrappopolazione) e politici (guerre e conflitti etnico-religiosi) entravano
a pieno titolo all’interno di un’agenda strategica che fino a quel momento
era stata limitata alla priorita economica dell’equilibrio Nord-Sud, ossia il
rafforzamento degli investimenti e del sistema finanziario. In relazione a tali
questioni vennero individuati tre capitoli del partenariato euro-mediterraneo
per la cooperazione finalizzata al dialogo politico e alla sicurezza (I
Capitolo), alla cooperazione economica e finanziaria (11 Capitolo) e per la
cooperazione culturale e sociale (111 Capitolo)™. Infine a Barcellona veniva
concordato I’obiettivo della realizzazione, entro il 2010, di una vasta Area di
libero scambio di manufatti, prodotti agricoli e servizi''.

Alla dichiarazione di Barcellona segui nell’immediato un breve
periodo di euforia ed ottimismo. A molti appariva chiaro che si fosse mosso
un primo importante passo verso la costruzione di uno spazio mediterraneo
all’interno del quale, oltre alla realizzazione di un mercato euro-
mediterraneo, offrendo spazio alla politica del dialogo e alla cooperazione
culturale e sociale, sarebbe stato possibile creare la crescita e lo sviluppo
armonioso dell’intera regione. Il partenariato sembrava costituire una
straordinaria occasione per superare gli squilibri e i conflitti innescati da un
colonialismo europeo che, come ha sottolineato Jacques Derrida, si poneva
rispetto al resto del mondo come “capo  occidentale”.
Autorappresentandosi nel suo eidés nei termini di “riferimento” «per la
civilta mondiale o la cultura in genere»®®, I’Europa, negando le proprie
radici, ha per lungo tempo subordinato il Mediterraneo ad un *“nuovo
mondo” che invece, nella sublimazione atlantica di un colonialismo
predatorio e mercantile, veniva riconosciuto “figlio legittimo”, Occidente

101 tre Capitoli della dichiarazione di Barcellona sarebbero stati integrati nel 2005, in
occasione del secondo vertice di Barcellona a dieci anni dal primo, da un IV Capitolo per la
cooperazione in materia di scambi umani. Per maggiori dettagli si rimanda alle osservazioni
del CNEL dell’ Assemblea del 26 giugno 2008 (CNEL, Processo di Barcellona: Unione per
il Mediterraneo. Osservazioni e proposte).

11 processo @ stato sostenuto dall’UE con I’aiuto di 4.685 milioni di ECU (5.306 milioni
di dollari) da utilizzare tra il 1995 e il 1999, a cui si aggiunge un prestito dello stesso
ammontare da parte della Banca europea degli Investimenti. Cid € stato portato avanti
attraverso una serie di accordi di associazione bilaterali con finanziamenti gestiti attraverso
il Progetto di cooperazione mediterranea (MEDA). Diversamente dai precedenti programmi,
il sostegno finanziario ricompensera quei paesi che hanno optato per le riforme anziché
quelli che si sono differenziati nello sviluppo da paese a paese. [...] L’UE ha anche
promosso una serie di Programmi Med per incoraggiare la cooperazione nelle aree di
investimento, nei media, nello sviluppo urbano e nelle relazioni universitarie. Cfr. P.
DOGHERTY, Mare di calma e mare di inquietudine: fattori di conflitto e coesione tra UE e
Mediterraneo orientale, in B. AMOROSO (a cura di), Il contributo italiano alla costruzione
dello spazio euromediterraneo. IV Rapporto sul Mediterraneo 1997, Roma, 1998, p. 256.
2], DERRIDA, L’autre cap suivi de ‘La démocratie ajournée’, Paris, 1991, trad.it Oggi
[’Europa, Milano, 1991.

2 i, p. 22.
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tout court. Dinnanzi alla omologazione imposta dalla globalizzazione, la
dichiarazione di Barcellona sembrava poter riaffermare il “pluriverso”
mediterraneo i cui fasti sono stati ampiamente studiati da Braudel. Ben
presto, pero, all’ottimismo fece seguito la perplessita e, poco prima della
fine degli anni Novanta, la delusione da parte dei paesi della sponda Sud
rispetto ad un partenariato che, ad eccezione delle misure economiche e
finanziarie, non realizzava alcuna forma di cooperazione politica e culturale.
Per di piu il progetto stesso di realizzazione dell’Area di libero scambio
euromediterranea del 2010 destava crescenti preoccupazioni. Soltanto due
anni dopo I’incontro di Barcellona, come riportato da Stuart Holland, I’ERF
(Economic Research Forum for the Arab Countries) aveva messo in guardia
I paesi terzi dagli Accordi di associazione euromediterranea (AAEM) che,
oltre a non potere creare i 100 milioni di posti di lavoro previsti, avrebbero
dirottato il commercio, danneggiato gravemente alcuni settori considerati
non competitivi, reso difficili le esportazioni verso i paesi dell’Unione
europea e, soprattutto, comportato gravi perdite fiscali conseguentemente
alle mancate entrate tariffarie™.

Ma il vero ostacolo alla realizzazione del partenariato euro-
mediterraneo era, in realta, costituito dal conflitto israelo-palestinese che
vanificava I’obiettivo europeo di «stabilire un quadro di dialogo e
cooperazione fra le due sponde del Mediterraneo simile a quello
dell’Organizzazione per la Sicurezza e Cooperazione in Europa (OscE), che
includesse sia arabi che israeliani»™. Il partenariato euro-mediterraneo, che
come osservato dal Senato italiano «non nasceva per risolvere il conflitto,
ma per gestire la pace che si sperava potesse emergere da un accordo sulla
questione palestinese», risentiva pertanto del fallimento del processo di
Madrid® per la risoluzione di tale controversia. All’impossibilita
d’intervento, d’imprimere al partenariato un ruolo attivo di mediazione del
conflitto, da parte dei firmatari della sponda Nord, corrispose la sfiducia dei
partner arabi che considerarono il processo di Barcellona velleitario ed

143, HOLLAND, L accordo UE-Med e un programma alternativo, in B. AMOROSO (a cura
di), 1l contributo italiano alla costruzione dello spazio euromediterraneo. IV Rapporto sul
Mediterraneo 1997, cit. p. 41.

> R. ALIBONI, «L’iniziativa dell’Unione per il Mediterraneo: gli aspetti politici» in
Contributi di Istituti di ricerca specializzati, Senato della Repubblica — Servizio affari
internazionali, n. 85, 2008.

16 Con il nome di processo di Madrid s’intende il processo di pacificazione arabo-israeliano
che ¢ stato avviato nel 1991 nella capitale spagnola e che aveva portato alla firma degli
accordi di Oslo del 1994 che culminarono nel riconoscimento da parte del governo d’lIsraele
della rappresentanza popolare dell’ANP (Autorita Nazionale Palestinese) e del suo leader
Yasser Arafat. L’ ANP, a sua volta, riconobbe la legittimita dello Stato d’Israele. 1l processo
determind la suddivisione dei territori occupati in tre Aree: I’Area A, che comprendeva le
citta (il 2% dei territori occupati) sarebbe stata posta sotto il controllo diretto dell” ANP;
I’Area B, che riguardava le aree rurali ed i villaggi (26% dei territori occupati), sarebbe
stata amministrata civilmente dai palestinesi e controllata dall’esercito israeliano; I’Area C
(72% dei territori occupati), che comprendeva i villaggi colonici, posta sotto il controllo
israeliano. Infine gli accordi stabilirono le tappe di un percorso di risoluzione delle
controversie piu gravi quali il diritto di rientro dei profughi palestinesi, gli insediamenti dei
coloni israeliani nei territori occupati, la definizione dei confini e della questione
Gerusalemme. Ma il processo di Madrid entro in crisi in seguito all’omicidio di Yitzhak
Rabin (4 novembre 1995), evento tragico contestuale agli accordi di Barcellona.
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inconsistente per cio che avrebbe riguardato la politica di cooperazione per
la sicurezza e per il dialogo culturale.

3. 1l Mediterraneo senza Europa

Il fallimento politico del processo di Barcellona ha comportato il
progressivo allontanamento dell’UE dal partenariato euro-mediterraneo. E
sebbene il processo di Barcellona, attenendosi ai canoni imposti dal
neoliberismo condivisi dall’lUE, abbia in poco tempo ottenuto importanti
risultati economico-finanziari*’, I’allontanamento europeo ha riguardato
anche il progetto di costruzione dell’Area di libero scambio del 2010. Si
trattava di una presa di distanza da parte dell’Europa che si sarebbe tradotta,
successivamente all’11 settembre, nell’abdicazione definitiva ad esclusivo
vantaggio degli Stati Uniti su ogni questione politica riguardante il
Mediterraneo. La superpotenza americana che, come ha scritto Corm aveva
ottenuto dall’Europa «la gestione esclusiva — e totalmente parziale — del
conflitto arabo-israeliano»'®, era quindi divenuta I’arbitro, per nulla
disinteressato, sulle questioni mediterranee che sarebbero state connesse alla
pitl ampia lotta al terrorismo™®.

Come sostiene Pietro Barcellona ne 1l suicidio dell’Europa, il
Mediterraneo senza Europa era ed é la conseguenza scontata di una doppia
debolezza europea: da una parte quella generata dallo scontro all’interno
dell’Europa tra la “cultura predatoria dei mercanti” e la “cultura del legame
sociale di gruppi radicati nel territorio continentale e nella tradizione euro-
mediterranea”, che ha comportato all’attuale destrutturazione dello spazio
politico e sociale europeo, dall’altra quella derivante dalla frantumazione
fisica e identitaria, a esclusivo vantaggio dell’imperialismo Statunitense,
dell’Europa stessa®®. Ed il post 11 settembre, a tal proposito, promuovendo
con la war on terrorism I’0bbligo morale e civilizzatore dell’esportazione,
anche tramite I’occupazione militare e i bombardamenti umanitari, della
democrazia nei barbari paesi dominati dal terrorismo islamico, si sarebbe
rivelato decisivo. Il controllo dei confini e la lotta all’immigrazione sono
cosi rientrate all’interno della priorita sicurezza e, come tali, strettamente
connesse alla lotta al terrorismo che nello spazio euromediterraneo
rilanciava il Muro del Mediterraneo, mettendo definitivamente fuori gioco il

7 sy tutte la privatizzazione dei settori altamente redditizi, quali per esempio la telefonia
statale, e, parallelamente alla diminuzione delle tariffe doganali, I’introduzione di imposte
sul valore aggiunto.

18 G. CorMm, «Tutti contro tutti sulle sponde del Mediterraneo» in Le Monde Diplomatique,
luglio 2008.

9L a gestione americana del conflitto tra Israele ed il mondo arabo ha determinato
I’abbandono di ogni tentativo di dialogo. La mediazione ha cosi lasciato posto alla “Road
Map” e al muro di protezione dei territori occupati, strumenti di rafforzamento dell’enclave
statunitense in funzione sia del controllo regionale, e quindi anche dell’Irag, sia in vista di
un potenziale nuovo conflitto contro lo stato canaglia “per eccellenza”: I’lIran di Mahmoud
Ahmadinejad.

20 p. BARCELLONA, Il suicidio dell’Europa. Dalla coscienza infelice all’edonismo cognitivo,
Bari 2005, p. 22.
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partenariato poiché «il Mediterraneo € divenuto il luogo di maggiore
acutezza dello scontro di civilta»?'.

Ad allontanare I’Europa dalla prospettiva di cooperazione euro-
mediterranea hanno soprattutto inciso, a partire dal 2003, le decisioni
dell’UE che riguardavano sia le relazioni esterne, che sarebbero state gestite
all’interno della “politica europea di vicinato” (Pev), sia il riassetto dei
confini che avrebbe comportato I’allargamento dell’Unione ad Est.

La politica europea di vicinato (PEv) oltre a riguardare, fuori dalla
prospettiva di Barcellona, i paesi terzi mediterranei é stata principalmente
indirizzata alla gestione dei nuovi rapporti con Moldavia, Russia, Georgia,
Armenia, Azerbaigian, Bielorussia e Ucraina. A tal proposito i fondi di
sostegno per la realizzazione della PEV sono stati destinati, nell’interesse
esclusivo dell’Unione, allo sviluppo e al potenziamento di settori, quali
sicurezza, controllo delle frontiere per limitare i flussi migratori clandestini,
lotta al crimine organizzato e al terrorismo, che erano considerati di
primario interesse per I’UE.

L’allargamento ad Est rifletteva, invece, le ambizioni dell’Unione
Europea a divenire grande competitore su scala globale, secondo le modalita
e le linee d’intervento poste dal rilancio della Strategia di Lisbona che
rapportava I’estensione ad Est dello spazio UE alla creazione di un’ampia
regione competitiva che non avrebbe compreso il Mediterraneo, se non
limitatamente a Malta e Cipro. A tal fine gli Stati dell’Europa orientale
entrati a fare parte dell’Unione Europea a ventisette’, secondo la logica
policentrica propugnata dall’UE?, sono stati indirizzati alla specializzazione
nei settori strategici per la realizzare delle aspirazioni europee di crescita e
di competitivita su scala globale. Si & quindi affermata una logica sistemica

21 B. AMOROSO, G. NicoLAls e N. Lisi (a cura di), Paesi e popoli del Mediterraneo. Settimo
rapporto sul Mediterraneo, Cosenza, 2008.

?2 | sei Paesi fondatori della Comunita Europea del Carbone e dell’ Acciaio (1951) sono stati
Belgio, Germania ovest, Francia, Italia, Lussemburgo e Paesi Bassi. Con I’ingresso della
Danimarca, dell’Irlanda e del Regno Unito nel 1973, della Grecia nel 1981, della Spagna e
del Portogallo nel 1986, dell’Austria, della Finlandia e della Svezia nel 1995 si é avuta
I’Unione Europea dei quindici. Nel 1990 la riunificazione tedesca ha rappresentato un
allargamento senza I’aumento del numero dei paesi. Nel 2004 sono entrati dieci Stati
(Cipro, Estonia, Lettonia, Lituania, Malta, Polonia, Repubblica Ceca, Slovacchia, Slovenia,
Ungheria) e infine il 1 gennaio del 2007 Bulgaria e Romania.

2 Ai fini di una corretta definizione del concetto di sviluppo policentrico perseguito
dall’Unione europea appare opportuno riportare quanto scritto da Giuseppe Dematteis e
Umberto Janin Rivolin. Secondo questi autori il policentrismo sarebbe la «messa a sistema
di piu aree urbane, in termini di complementarieta e di sinergie di rete», territorialmente
collocate su scale differenti. «Alla scala dell’intero spazio comunitario il policentrismo si
prospetta come una possibile divisione del lavoro tra il ‘cuore europeo’ e i maggiori sistemi
urbani periferici, cioé come una ridistribuzione a scala continentale di quelle funzioni
urbane di livello superiore (centri direzionali, R&S, industrie hi-tech, formazione di
eccellenza, hubs delle comunicazioni e altre attivita ‘quaternarie’), che sono
prevalentemente concentrate nel cosiddetto ‘Pentagono’ (Londra-Parigi-Milano-Monaco-
Amburgo). L’obiettivo ¢ di promuovere fuori dal Pentagono la formazione di una rete
transnazionale di “aree dinamiche integrate nell’economia globale, centrate ciascuna su una
metropoli gia esistente o su un gruppo di citta medie e piccole geograficamente vicine che
si mettono in rete tra loro». Cfr. G. DEMATTEIS e U. J. RIVOLIN, Per una prospettiva sud-
europea e italiana nel “prossimo SSSE”, in AANVV., Presente e futuro dello Schema di
Sviluppo dello Spazio Europeo, Firenze, 2005, p. 17.
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che, nell’interesse esclusivo del Pentagono®, non si limitava alla
distribuzione di “competenze” e di “abilitd” ma di fatto, contravvenendo ad
ogni buon proposito, ha impostato il rapporto centro/periferia
unidirezionalmente verso il cuore forte dell’Europa®.

Da un punto di vista economico, nella destinazione delle risorse per
la realizzazione delle iniziative comunitarie, per i progetti e per gli
investimenti considerati prioritari, I’Unione Europea ha attuato una linea
atta a privilegiare i paesi dell’Est, nella prospettiva di incentivarne
I’integrazione. Nell’attuale fase di programmazione dei fondi strutturali
2007-2013 la bilancia pende nettamente a favore dei nuovi paesi membri e,
come riportato nel Quarto Rapporto sulla Coesione del 2007, nel caso
specifico dei fondi destinati alla realizzazione delle politiche di coesione
«piu del 52% del totale per tutto il periodo di riferimento» & destinato ai
nuovi Stati membri dove vive circa il 21% della popolazione dell’Unione
Europea a 27, che ad eccezione di Cipro e Malta sono geograficamente
collocati ad Est dell’Unione a quindici®.

4. Accenni di declino ed Unione per il Mediterraneo

Tra la fine del 2005 e I’inizio del 2006 iniziarono ad emergere i
limiti della politica internazionale statunitense fortemente schiacciata dal
1996 sul controllo militare e sull’interventismo bellico nell’area
mediorientale. In particolare lo stallo in Irag, che iniziava a minare le
fondamenta del potere dei Repubblicani sul piano interno agli USA, sul
piano internazionale mortificava la svolta bellica impressa alla
globalizzazione da Bush all’indomani dell’11 settembre, rivelandone
I’insufficienza dinnanzi all’azione combinata della crisi della gestione
statunitense dei conflitti e della nuova configurazione dello scacchiere
globale, successivamente al consolidamento di Cina ed India. Nel primo
caso, impattando nella resistenza di un popolo (gli irakeni) che chiedeva di
gestire autonomamente il proprio destino, veniva compromesso il ruolo
statunitense di “mediatore” unico rispetto ai conflitti dell’intera regione
mediterranea e, soprattutto, rispetto al mai risolto nodo arabo-israeliano,
motivazioni alla base del fallimento della cooperazione euro-mediterranea.
Nel secondo caso, invece, la globalizzazione come apartheid globale,
supportato dalla potenza militare degli Stati Uniti, richiedeva, per I’azione
dirompente delle potenze indiane e cinesi, un nuovo assetto. L’apparire
all’orizzonte, con la crisi dei mutui americani, delle prime avvisaglie della
crisi economico-finanziaria che oggi investe il mondo globalizzato, e

24 Con la denominazione di Pentagono gli esperti indicano, a partire dalla fine degli anni
Novanta, I’area nella quale si concentrano le grandi forze economico-finanziarie
dell’Unione Europea, il cui perimetro é delimitato dalla “pentacoli” Londra-Parigi-Milano-
Monaco di Baviera-Amburgo.

> . CAUDULLO, The ESDP and a regional perspective of development, in N. FARRUGIA (a
cura di), The ESDP and spatial development of peripheral regions, La Valletta, 2007,
pp.18-19.

% COMMISSIONE EUROPEA, Regioni in crescita, Europa in crescita. Quarta relazione sulla
coesione economica e sociale, Bruxelles, 2007, p. XIV.
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I’affermazione delle produzioni materiali cinesi e dello sviluppo tecno-
scientifico indiano, legittimava nuove strategie e nuovi progetti di sviluppo
e cooperazione che nel caso del Mediterraneo hanno assunto, alla fine del
2006, la forma dell’ Unione Mediterranea del Sarkozy candidato all’Eliseo.

Paesi del partenariato Euro-Mediterraneo

Area dell’Unione per il Mediterraneo

Il progetto dell’Unione del Mediterraneo assumeva una valenza
strategica, interna alla Francia, destinata a ripercuotersi sulla politica di
rilancio dell’Europa e sul dibattito, dopo il no francese alla costituzione
europea®’, sul Trattato di Lisbona. Riequilibrare con la riapertura al
Mediterraneo gli effetti dello spostamento ad Est dell’Ue, considerato
negativamente dalla Francia poiché, garantendo esclusivamente gli interessi
tedeschi, ridimensionava le ambizioni egemoniche francesi sull’Europa, era
divenuta priorita assoluta della politica europea ed internazionale di Parigi.
Il Mediterraneo, per di piu, rappresentava I’area di maggiore influenza per
cio che concerneva, da lungo tempo, I’esercizio gli interessi francesi. La
stessa politica europeista transalpina era da sempre rivolta al Mediterraneo,

%" Non bisogna dimenticare che il rifiuto espresso dai francesi alla costituzione europea, in
occasione del referendum, era anche I’espressione di disappunti e di paure collegate proprio
all’allargamento ad Est dei confini dell’Unione.
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come dimostra la pressione esercitata dalla Francia a favore dell’ingresso
dell’Italia nei trattati europei degli anni Cinquanta, culminati con il trattato
di Roma del 1957 che istitui la CEE, che, in relazione agli interessi francesi
in Algeria (territorio metropolitano francese), creava un “contrappeso”
mediterraneo ad accordi che altrimenti sarebbero stati limitati all’Europa
continentale (BeNeLux e Repubblica federale tedesca).

L’Unione del Mediterraneo, per superare la strutturale debolezza
politica e la “scarsa condivisione delle responsabilita”, soprattutto riguardo
al processo di pace, dovrebbe intervenire ad un livello di co-ownership, la
cui efficacia avrebbe dovuto essere garantita da un partenariato ristretto ai
paesi mediterranei. In tal modo, nelle intenzioni di Sarkozy, gli interessi e la
co-responsabilita non verrebbero diluiti dall’indifferenza di partner europei
“lontani” dal Mediterraneo, evitando di degenerare nello stallo che aveva
contraddistinto I’esperienza del partenariato euromediterraneo®®. Ma questa
prima “versione” del disegno di Sarkozy, che proponeva a tutti gli effetti
I’istituzione di un’Unione del Mediterraneo, aveva un limite nella sua
“ristrettezza” ai paesi delle due sponde che non teneva in considerazione gli
interessi economici inglesi e tedeschi. Si spiega, proprio in tal senso, la
palese ostilita tedesca allo sviluppo dell’Unione del Mediterraneo che ha
caratterizzato fino all’accordo di Bruxelles del 14 marzo 2008 il dibattito
intorno alla modalita di rilancio dell’area uro-Mediterranea. In particolare il
Cancelliere Angela Merkel ha manifestato con fermezza il proprio
disappunto verso un progetto che, escludendo i paesi privi di “sbocchi
mediterranei”, ledeva gli interessi tedeschi sulla sponda Sud®. Al termine di
un semestre carico di tensioni la soluzione fu trovata a Bruxelles (14 marzo
2008), quattro mesi prima dell’annunciato vertice parigino per il
Mediterraneo, con il lancio di un’Unione per il Mediterraneo in luogo di
una discutibile (dal punto di vista tedesco) Unione del Mediterraneo.

Ma se la scomparsa del “genitivo” sembrerebbe aver posto fine alla
controversia franco-tedesca, il vertice parigino del 13 luglio scorso, al di la
della celebrazione mediatica del *“grande trionfo di Sarkozy”, ha aperto
nuove questioni al livello piu ampio dell’Unione Europea, sia di natura
economico-finanziaria sia politico-istituzionale, che ad oggi non hanno
ancora avuto risposta. In primo luogo, definita da tempo la programmazione
europea che fino al 2013 destinera la parte piu cospicua della dotazione
finanziaria ai paesi UE dell’Est, non e ancora stato chiarito come I’Unione
europea possa farsi carico dell’onere finanziario della costruzione
dell’Unione per il Mediterraneo, che riguarderebbe direttamente la
Commissione europea e la Banca Europea d’Investimento (Bel). Dal punto
di vista strettamente politico-istituzionale, invece, il progetto di Sarkozy
pone all’lUE il problema, di non facile risoluzione, della struttura
istituzionale dell’Unione per il Mediterraneo da porre in essere. Sotto questo

8 CNEL, Processo di Barcellona: Unione per il Mediterraneo. Osservazioni e proposte,
Assemblea 26 giugno 2008, p. 5.

% «Una idea di questo tipo — di cooperazione ristretta o rafforzata — ha lo svantaggio di
tagliare fuori la nuova creatura dall’acquis dell’azione esterna UE e dalla sfera di influenza
di stati membri che, pur non mediterranei, esplicano una politica mediterranea nazionale e
contribuiscono a quella europea. Il caso della Germania € significativo». (Ibidem).
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aspetto, I’Unione per il Mediterraneo, dovendo occuparsi direttamente di
questioni e problematiche che nella maggior parte dei casi rientrano «in
sfere di competenza politica e/o normativa gia proprie dell’Unione
Europea»*?, rischia di rivelarsi un nuovo soggetto “politicamente ingerente”
rispetto all’UE.

Ulteriori perplessita, inoltre, derivano direttamente dalle finalita
stesse dell’Unione per il Mediterraneo, ossia dal disegno di promozione
della coesione politica per il rilancio della regione euro-mediterranea
passando dagli stessi pilastri del Processo di Barcellona. Sotto questo
aspetto, posto che, come ha rimarcato Sarkozy, I’Unione per il
Mediterraneo non si sostituira al Partenariato Euro-Mediterraneo, ci si
chiede come potra tale nuovo soggetto rispondere in maniera adeguata ai
problemi che, costituenti nell’insieme la “questione mediterranea”, sono
coincidenti con le questioni individuate e mai affrontate dal Processo di
Barcellona?

Per quanto concerne le relazioni con i paesi terzi, posto il fatto che
non sono state delineate le modalita di ripartizione dei poteri e delle
competenze tra europei e arabi mediterranei, non ¢ affatto chiaro se al
riallineamento europeo al disegno Mediterraneo corrisponda una volonta
simile da parte dei paesi della sponda Sud. Anzi sembrerebbe, come nei casi
della Turchia e d’Israele, che per motivi diversi sussistano forti perplessita e
resistenze rispetto ad un disegno percepito nella sua valenza strategica per
I’egemonia francese sul Mediterraneo.

Nel caso della Turchia, nonostante Sarkozy abbia presentato il
progetto nei termini di «soluzione alternativa per quei paesi che non hanno
un posto nell’Unione Europea, come la Turchia», le resistenze al progetto
riflettono i risentimenti nei confronti della Francia e del suo Presidente che
rappresentano il principale ostacolo all’ingresso del governo di Ankara
nell’UE®!. Come potrebbe, del resto, la Turchia accettare un progetto che lo
collocherebbe definitivamente fuori dai confini dell’Europa? Come potrebbe
avere fiducia nei confronti di chi nega fermamente la propria candidatura
all’UE e dichiara, come ha fatto Sarkozy, che un’eventuale annessione turca
ucciderebbe «I’idea stessa di integrazione europea»?*

Nel caso israeliano lo scetticismo rivela una volonta profonda, non
del tutto celata, a mantenere in piedi rapporti bilaterali con i paesi
mediterranei che collocano spesso il governo di Tel Aviv su una “posizione
privilegiata”. Al di la delle immagini di apertura con la Palestina che il
vertice di Parigi ha offerto al mondo, ed esaurito I’impatto mediatico, non
appare affatto chiaro quale potra essere I’apporto di Israele alla
realizzazione dell’Unione per il Mediterraneo. In quale misura uno Stato da
sempre percepito, e auto-percepitosi rispetto al circostante mondo arabo, nei

% A. AMATO, 4 proposito dell’Unione Mediterranea, in B. AMOR0OSO, G. NICOLAIS e N.
Lisi (a cura di), Paesi e popoli del Mediterraneo, Cit., p.136.

31 R. KHASHANA, L Unione per il Mediterraneo come sostituto del processo di Barcellona,
in www.arabnews.it/2008/04/02/1%e2%80%99unione-per-il-mediterraneo-come-sostituto-
del-processo-di-barcellona/

%2.). HOWORTH, La politica estera di Sarkozy, in G. BALDINI e M. LAZAR (a cura di), La
Francia di Sarkozy, Bologna, 2008, p. 207 ss.
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termini di “corpo estraneo”, partner storico degli Stati Uniti, potrebbe
rinunciare al proprio ruolo di “potenza” nell’area mediorientale o ai territori
occupati in nome dell’Unione per il Mediterraneo?

5. Conclusioni. Riappropriarsi della storia e della geografia

In un quadro d’incertezze e di quesiti di difficile soluzione, il
perseverare nel non volere affrontare e risolvere i nodi della “Questione
Mediterranea”, combinandosi alla crisi economico-finanziaria che sta
sconvolgendo il mondo, rischia di condannare il Mediterraneo ad futuro
segnato dall’aggravamento dell’attuale condizione di marginalita e
dall’accrescimento della poverta. Ed una simile prospettiva disastrosa, che
accrescerebbe il fardello della sponda Sud, non dovrebbe preservare le realta
fragili e periferiche della sponda europea. L’Unione Europea, colpevole di
avere rinunciato all’avvio di un processo organico d’integrazione regionale
per il Mediterraneo, preferendo le “special relationships” della Politica
Europea di Vicinato che esprimono esclusivamente I’interesse unilaterale
dei piu forti soggetti europei, compie un duplice grave errore: da una parte
legittima pratiche relazionali neo-colonialiste, che nell’imposizione di uno
“scambio ineguale” deteriorano ulteriormente, e con grave rischio per
I’Europa stessa la conflittualita e I’instabilita dell’intera regione; dall’altra
non riconoscendo le sue stesse radici mediterranee, I’Europa nega se stessa.
Occorre, pertanto, condividere un progetto di sviluppo durevole dell’intera
regione ponendovi alla base, come ha sostenuto Ugo Leone, la memoria e il
tempo, da una parte, la storia e la geografia del Mediterraneo dall’altra.
Diviene, quindi, una priorita assoluta il recupero di queste radici, non nei
termini di nostalgico tentativo di riacquisire la perduta centralita del
Mediterraneo, bensi con I’intento di realizzare un disegno che, alternativo
«all’appiattimento geopolitico e geoeconomico su Atlantico e oltre
Atlantico»®, possa esprimere al meglio e trarre ricchezza dalla eterogeneita
mediterranea. La forza del Mediterraneo consiste nell’essere la
congiunzione geografica di tre continenti (Africa, Asia ed Europa) e, come
tale, un potenziale luogo di dialogo e punto d’incontro tra culture.

8. LEONE, Ambiente e sostenibilita nell’area mediterranea, in P. BARCELLONA € F.
CIARAMELLI (a cura di), La frontiera mediterranea. Tradizioni culturali e sviluppo locale,
Bari, 2006, p. 148.
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How to Manage a Fresh Start

Argentina Prosecutes Crimes
Committed under the Military Regime

Adriana Di Stefano

1. Introduction

Latin America experiences of post-conflict transitions to democratic
governments in the last decades of the XX™ century provide an interesting
insight into the strong contradictions and compromises of States’ practice
grappling with the problems that domestic enforcement of international law
commitments might involve.

Reconciliation processes, in particular, have clearly shown in many
Latin American countries the necessity to strike a balance between the
demands for truth and justice and those for definitely putting the past aside
to ensure stability.

In several cases, however, impunity seemed to have prevailed, in
particular in those cases where it was decided that forgiving and oblivion
were the most appropriate approach to deal with past events without giving

1 On transitional justice processes see, inter alia, E. G. SALOMON, «Reflections on
International Humanitarian Law and Transitional Justice: Lessons to Be Learnt form Latin
America Experience», Revue International de la Croix-Rouge/ International Review of Red
the Cross, 2006, 327-353.
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rise to further violence,® thus contributing to promote national
reconciliation.

This aim was pursued, inter alia, through amnesties or pardon laws
designed to prevent prosecution of those suspected of very serious human
rights violations. As is well known, a particularly illustrative example in this
regard is the case of Argentina.

At the end of its military regime Argentina passed legislation on
amnesty for crimes committed by members of police forces under the prior
dictatorial government. However, in the last few years, things have begun to
change, since both judicial authorities and parliament have gradually
decided to put an end to this stalemate of impunity.

Hence, Argentina amnesty laws were subsequently repealed and
constitute a suitable case study to analyse the new jurisprudential attitude
towards the full compliance with State’s international law obligations
relating to crimes against humanity and human rights.*

This paper seeks to discuss a consolidating judicial approach to
prosecution and punishment of those responsible of international crimes and
human rights abuses during Argentina’s “Dirty War”. To this end, it will
provide an overview of recent developments which have influenced
Argentina’s “fresh start” in imposing accountability for international
crimes.> Based on the background offered by the case law of the Inter-
American system of protection of human rights as well as recent
constitutional and legal reforms in Argentina itself, the analysis will focus
on some critical remarks on some recent decisions imposing accountability
for international crimes.

2 On amnesties generally, see, ex plurimis, N. ROHT-ARRIAZA, Impunity and Human Rights
in International Law and Practice, Oxford, 1995; B. CHIGARA, Amnesty in International
Law: the Legality under International Law of National Amnesty Laws, Harlow, 2002; A. O’
SHEA, Amnesty for Crime in International Law and Practice, The Hague, London, New York,
2002; A. CASSESE, International Criminal Law, Oxford, 2003, 312 et ss.

% See Commission on Human Rights, “Updated Set of Principles for the Protection and
Promotion of Human Rights through Action to Combat Impunity”, Report of the
independent expert to update the set of principles to combat impunity, Diane Orentlicher,
E/CN.4/2005/102/Add.1, 8 February 2005.

*In so far as international law is concerned, the application of amnesties to international
crimes has for long given rise to involved disputes and conflicting opinions in domestic
jurisprudence.

See generally N. ROHT-ARRIAZA, “Accountability for International Crimes and Serious
Violations of Fundamental Human Rights: Some Thoughts on the Way Forward”, Law &
Contemporary Problems 1996, 93-102; N. ROHT-ARRIAZA, L. GIBSON, “The Developing
Jurisprudence on Amnesty”, Human Rights Quarterly, 1998, 843 et ss.

On general issues regarding international law enforcement in the domestic legal orders, see
K. AmMBOS, “Les pays d’Amérique Latine”, A. CASSESE, M. DELMAS-MARTY (eds.),
Juridictions nationales cit., 479 et ss.

> See, inter alia, A. M. GARRO, H. DAHL, «Legal Accountability for Human Rights
Violations in Argentina: One Step Forward and Two Steps Backward», 8 Human Rights
Law Journal 1987, 283-344; C. NINO, «The Duty to Punish Past Abuses of Human Rights
Put Into Context: The Case of Argentina», 100 The Yale Law Journal, 1991, 2619 et ss.;
A.E. ALVAREZ, E. A. BRETONI, M. B0OO, Droit Argentin, A. CASSESE, M. DELMAS-MARTY
(eds.), Juridictions nationales et crimes internationaux, Paris, 2002, 299 et ss.
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More broadly, it seems that these developments may contribute to
strengthen a growing regional practice in assessing the legitimacy of
amnesties in terms of respect for international parameters as well as
reconciling the effectiveness of transitional processes with fundamental
human rights guarantees.

2. The Inter-American Court of Human Rights and the Issue of
Amnesties for Mass Atrocities

The current process towards the prosecution of the most serious
violations of human rights in Argentina clearly has been influenced by the
jurisprudence of the Inter-American Commission and Court of Human
Rights.

Although, multilateral human rights treaties do not expressly provide
for a State’s obligation to take actions against those responsible of grave
human rights abuses, it is widely accepted that States have positive duties to
respect and ensure respect of the rights protected by, inter alia, investigating
and prosecuting violators. Thus, treaty-based provisions binding States
Parties to “respect” or “ensure respect” of conventional rights have been
interpreted as imposing concurring obligations to prevent, investigate,
prosecute and punish grave violations of human rights.®

From this standpoint, it should be emphasised how Latin America
choices for granting impunity for serious violations committed by previous
rulers have been considered contrary to the American Human Rights
Convention’s obligations to duly investigate and punish those allegedly
responsible of criminal acts and violations of fundamental human rights.
States Parties to the Inter-American system cannot therefore disregard such
conventional duty to criminalize and punish perpetrators by granting
amnesties, prescriptions and others measures which could lead to the same
results. Thus, extra-judicial executions, forced disappearances, acts of
genocide, torture and other specific crimes against humanity must be
effectively prosecuted and punished at domestic level.

In the 2001 landmark judgment on the Barrios Altos case, the Inter-
American Court of Human Rights made clear its understanding on the
matter through a broad interpretation of conventional provisions.” It found
the violation of Articles 4 (right to life), 5 (right to humane treatment), 8
and 25 (right to a fair trial and judicial protection) of the American
Convention on Human Rights and declared the State of Peru internationally

¢ On the “ensure and respect” clause mentioned above, see N. ROHT-ARRIAZA, «State
Responsibility to Investigate and Prosecute Grave Human Rights Violations in International
Law», California Law Review, 1990, 467-479. For a jurisprudential interpretation of such
obligation see also the Velasquez Rodriguez Case, Inter-American Court of Human Rights,
Serie C, no. 35, 1988, available at <http://www.corteidh.org.>.

" Barrios Altos concerned the arbitrary arrest, torture and killing of fifteen suspected
subversives in Lima. Inter-American Court of Human Rights, Barrios Altos case
(Chumbipuma Aguirre et al. v. Peru), judgment of March 14, 2001, Series C, no. 75 (2001),
available at <http://www.corteidh.org.cr/seriecpdf_ing/seriec_75_ing.pdf>. See the
Interpretation of the Judgment on the Merits, judgment of September 3, 2001, Series C, no.
83 (2001), available at <http://www.corteidh.org.cr/seriecpdf_ing/seriec_83 ing.pdf>.
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responsible for having failed to comply with Articles 1(1) and 2 of the
Convention as a result of the promulgation and application of Amnesty
Laws No. 26479 and No. 26492. It then concluded that Peru’s amnesty
legislation, granting impunity to those responsible of crime against
humanity, was incompatible with the American Convention and lacked any
legal effect.?

As a consequence of the international ruling, the State of Peru should
therefore effectively investigate the facts to determine the identity of those
accused of human rights violations referred to in the Barrios Altos crime, as
well as publish the results of the investigation and punish those responsible.’

Barrios Altos conclusions on the incompatibility of Peruvian self-
amnesty laws with the American Convention have been progressively
developed'® and international principles referred to in that leading case have
been recently confirmed, inter alia, by the Inter-American Court’s judgment
on Almonacid Arellano y otros vs. Chile of 26 September 2006.** The Court’s
ruling in the Chilean case confirms and clarifies the previous jurisprudence
of the Inter-American Commission on the legal nullity of self-amnesties
enacted by lawless regimes.*? It clearly states that the State’s obligation to
prosecute those responsible of heinous crimes against humanity find
justification on an international norm of ius cogens.*®

In so far as international human rights law is concerned, the growing
Argentinean jurisprudence rejecting amnesties for crimes against humanity
finds strong support in the relevant jurisprudence of the Inter American
Court, as well as in the very similar conclusions reached by other
monitoring institutions pronouncing on the interpretation of human rights
conventions’ clauses.™

8 See Barrios Altos judgment at paragraphs 41-43.

% See Judges Cancado Trindade and Garcia Ramirez separate but concurring opinions with
the judgment.

19" See, ex plurimis, Inter-American Court of Human Rights, judgment 5 July 2004, case of
19 Comerciantes, Series C, no.109, 88 175 and 262; judgment 8 July 2004, case of
Hermanos Gémez Paquiyauri, Series C, no. 110, 88 232, 55; judgment of 7 September
2004, case of Tibi, Series C, no. 114, 8 259; judgment of 19 November 2004, case of
Masacre Plan de Sanchez, Series C, no. 116, § 95 et ss.; judgment 1 March 2005, case of
Hermanas Serrano Cruz, Series C, n0.120, 88 168 et ss.; judgment of 3 March 2005, case
of Huilca Tecse, Series C, no. 121, 88 105 et ss.

1 Following its 2001 decision on the Barrios Altos massacre of civilians by security forces
of Fujimori’s regime, in this judgment the Inter-American Court of Human Rights declared
unanimously the State of Chile responsible for the violation of its duties under article 1.1 of
the American Convention (“ ... to respect the rights and freedoms recognized ... and to
ensure to all persons subject to their jurisdiction the free and full exercise of those rights
and freedoms ...”), under article 2 (...), under article 8.1 to ensure victims a fair trial and
under article 25 to afford them judicial protection. See Almonacid Arellano y otros vs. Chile
, Judgment of 26 September 2006, (Series C, no. 154) availble at:
<http://www.corteidh.or.cr/docs/casos/articulos/seriec_154 esp.pdf>).

12 See, amongst others, Inter. Am. Comm. H. R., Garay Hermosilla et al., case no. 10.843,
1996; Irma Reyes et al., case no. 11.228; 1996, at: <http://www.cidh.org>.

13 See Almonacid Arellano cit., at § 99. See also Judge Cangado Trindade separate Opinion
which clearly emphasised the Court’s conclusions.

¥ The Human Rights Committee has, for instance, found affirmative obligations on the part
of States’ authorities to investigate and prosecute human rights violators through a
combined interpretation of Articles 2.3 (right to a remedy) and 7 (prohibitions against

22



FOGLI DI LAVORO per il Diritto internazionale 4/2008

3. Argentina’s New Approach to the Punishment of Crimes against
Humanity in the Light of the Supreme Court Decision in Julio
Hector Simon

As is well known, on December 5, 1986, the “Full Stop” law (Ley de
Punto Final) was finally adopted setting a sixty-day final deadline to bring
before the courts all new criminal actions for human rights abuses
committed during the military regime.'®> The “Due Obedience” law (Ley de
Obediencia Debida), issued on June 4, 1987, granted immunity from
prosecution (a presumption of having obeyed to unquestionable superior
orders) to all members of the military except highest- ranking officers.'® For
many years, these provisions prevented prosecutions.'” Moreover, in 1989
and 1990 some presidential decrees of Alfonsin successor, Saul Menem,
pardoned a number of senior officers, granting thus impunity to some
selected members of the military*®.

More recently, however, a new trend has been developing. This new
judicial trend prevailing now in Argentinean courts is not merely a
consequence of the case law of the Inter-American Court, but it is also the
result of recent legal developments at national level. Certainly, the
constitutional reforms and other legislative measures played an essential
role in determining the latest changes of approach in this area.'®

Following the reform of the National Constitution enacted in 1994,
international human rights treaties ratified by Argentina were incorporated

torture) of the International Covenant on Civil and Political Rights (see General Comments
on Article 7 CCPR, at

<http://www.ohchr.org/english/bodies/hrc/comments.htm>).

15 Law No. 23492, of December 23, 1986, (Boletin Oficial 26.058, December 29 1986).
See the english text of the Law in 8 Human Rights Law Journal, (1987), at 476 (exp.
Articles 1, 5 and 6).

6 Law No. 23521, of June 4, 1987 (Boletin Oficial 26.155, June 9, 1987). See also the
English text of the Law in 8 Human Rights Law Journal, (1987), at 477 (Article 1). On
June 22, 1987, the Argentine Supreme Court ruled, by majority and after a strong
confrontation among its members, that the “Due Obedience” law, ensuring impunity to
subordinates accused of human rights’ violations, was constitutional, effectively putting a
stop to the prosecution of “dirty war” crimes (Supreme Court, Camps, 310:1162 (1987); see
opinions of Judge Petracchi and of Judge Fayr). See also K. Lee Crawford, “Due
Obedience and the Rights of Victims: Argentina’s Transition to Democracy”, 12 Human
Rights Quarterly, (1990), 17-52.

17 Crimes of kidnapping, hiding of minors and substitution of their civil status were, inter
alia, exempted from application of the two impunity laws. See Law No. 23492, Article 5
and Law No. 23521, Article 2.

18 See, inter alia, Decree No. 1002/89 of October 6, 1989 and Decree No. 2741/90 of
December 29, 1990. Recent proceedings before domestic courts against military officers
responsible of crimes against humanity are currently beginning to assert Menem’s pardons
invalidation since they clash both with international law obligations and Argentinean
Constitution. See, inter alia, Camara Nacional de Casacion Penal, Sala II, Buenos Aires,
Causas Nro. 5920, Mazzeo, Julio L. y otros s/rec de casacion e inconstitucionalidad, of
September 15, 2006, available at <http://www.derechos.org/nizkor/impu/>.

9'See A. E. ALVAREZ, E. A. BRETONI, M. BOO, “Droit Argentin”, A. CASSESE, M. DELMAS-
MARTY (eds.), Juridictions nationales cit., 299 et ss.
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into the domestic legal order by Article 75, paragraph 22 of the fundamental
text and thus given constitutional rank. This provision lists some
international law instruments which enjoy the highest hierarchical status
within the Argentine order, including the American Convention on Human
Rights, the international Covenant on Civil and Political Rights, the
Genocide Convention and the Convention against Torture.

The constitutional explicit guarantee of the priority of international
treaty law obligations over domestic legislation, moreover upheld in
Argentine jurisprudence,®* produced the necessity to further reconsider the
validity of amnesty laws, widely influencing the legislative and judicial
developments on the matter.

First, in 1998 the Argentinean Congress repealed the amnesty laws?.

A few years later, in a landmark decision, Judge Gabriel Cavallo
declared the two “amnesty laws” unconstitutional as applied to crimes
against humanity,? thus reopening the case against Julio Hector Simén,
accused of the torture and disappearance of a married couple and their child
(the Pobletes). The Federal Tribunal held in that case that amnesty
provisions and statute of limitation for serious international crimes violated
fundamental State’s international obligations on human rights.

In August 2003 the National Congress eventually annulled both
“amnesty laws”,2* making it possible to reopen judicial proceedings against
those responsible for very serious human rights violations during the
military regime.

As immediate consequences of such annulment, various cases
against former military officers were reopened, despite some controversy on
the retroactive effect of the parliamentary decision.

This new attitude of Argentine legislator and judiciary eventually
obtained the blessing of the Supreme Court in its judgment of 14 June 2005
in the Simon case.”

20 National Constitution of the Argentine Republic (August 22, 1994), Article 75.

2l See, ex plurimis, Supreme Court, Giroldo, Horacio D. y otro, April 7, 1995; Federal
Appeals Court of Buenos Aires, Massera s/excepciones, No. 30514, September 22, 1999;
and also - with regard to priority of customary international law over domestic law -
Supreme Court, Arancibia Clavel, Enrique Lautaro s/homicidio calificado y asociacion
ilicita y otros, Causa No. 259, August 24, 2004 (cited by C. A. E. BAKKER, «A Full Stop to
Amnesty in Argentina. The Simon Case», in Journal of International Criminal Justice,
2005, 1111, notes 22 and 23).

22 Law 24.952 of 25 March 1998, (Boletin Oficial 28.879, April 17, 1998).

2% Simén, Julio y Del Cerro, Juan Antonio, s/sustraccién de menores de 10 anos del registro
de la secretaria n° 7, causa n. 8686/2000, Federal Judge Gabriel R. Cavallo, Buenos Aires,
March 6, 2001. Available on line at:
<http://www.derechos.org/nizkor/arg/ley/juezcavalloO3mar.html>.  See L. MEZzZzZETTI,
«Argentina: un primo passo verso il processo ai crimini della dittatura», Diritto Pubblico
Comparato ed Europeo, 2001, 1369-1373.

 Law No. 25.779 of August 21, 2003, (Boletin Oficial 30.226, September 3, 2003).

2 Simén, Julio Héctor y otros, Supreme Court, causa no. 17.768, June 14, 2005. Full text in
spanish available on line at: <http://www.derechos.org/nizkor/arg/doc/nulidad.html>. See,
inter alia, Ch. A.E. BAKKER, «A Full Stop to Amnesty ...», cit., 1106 et ss.; S. MARINAI,
«Leggi di amnistia e crimini contro I’'umanita alla luce della sentenza della Corte suprema
argentina», Diritto Pubblico Comparato ed Europeo, 2007, 65 et ss.
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The Supreme Court (7 votes in favour, 1 against and 1 abstention), in
a standard-setting decision, held that Argentinean amnesty legislation
should be set aside following the Inter-American Court’s of Human Rights
jurisprudence in Barrios Altos, providing new legal paradigms for the
impl%mentation of international law relating to the legitimacy of amnesty
laws®”.

The case involved the disappearance, in November 1978, of José
Liborio Poblete, Gertrudis Marta Hlaczik, members of a political opposition
group, together with their young daughter Claudia Victoria, all abducted by
a group of police officers of the Province of Buenos Aires. The couple was
further detained and tortured by security forces in a clandestine detention
centre in Buenos Aires, before likely being murdered. Their abducted baby
was eventually registered as child of an army colonel. Julio Hector Simon
and others, all members of federal security forces, were charged and
convicted of kidnapping of a minor — crime expressly exempted from the
applicability of “amnesty laws”- and further accused of illegal detention,
torture and forced disappearance against the couple — all crimes against
humanity included in the “Due Obedience” Law sphere of application.
Upholding the conclusions of the Federal Appeals Court and of the Court of
first instance on the matter, the Supreme Court definitively clarified its
understandings concerning the prosecution of serious human rights
violations or crimes against humanity occurred during the “Dirty War”.

In the Court’s view, the “Full Stop” and the “Due Obedience” Laws,
shielding authors of serious crimes against political dissidents committed
during the dictatorship, were null and void because contrary to the
Argentinean national Constitution and international law obligations.

The Court first held that amnesty legislation violated Article 75,
paragraph 22, of the Argentinean Constitution (as reformed in 1994), which
gives constitutional status, inter alia, to the International Covenant on Civil
and Political Rights, to the Genocide Convention, to the Torture Convention
and to the Inter-American Convention on Human Rights.

In keeping with these treaty provisions and with the relevant
jurisprudence of the Inter-American Court and of other international bodies,
States are under an obligation to investigate, prosecute and punish those
suspected of having committed international crimes and serious violations
of human rights. The precedence of international law over domestic law in
Argentina implies that the State bears a duty to prosecute and try those who
committed crimes against humanity (deriving both from conventional and
customary sources of international law, and even ius cogens).?’” Moreover, it
also ensues that statute of limitations cannot be applied nor can the principle
of non retroactivity of penal law, and over these offences universal
jurisdiction by third States may be exercised.

% For a comparable judgment of the Supreme Court of Chile (Juan Contreras Sepiilveda y
otros (crimen) casacion fondo y forma, no. 517/2004 of November 17, 2004), see F.
LAFONTAINE, «No Amnesty or Statute of Limitation for Enforced Disappearances: The
Sandoval Case before the Supreme Court of Chile», Journal of International Criminal
Justice, 2005, 469-484.

27 See Opinion of Justice Dr Don Juan Carlos Maqueda at §§ 30 et ss.
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Furthermore, the Supreme Court, declaring retroactively null and
without legal effect the two laws % as well as any other subsequent act
issued on their basis, definitively confirmed the validity of the 2003
parliamentary annulment of amnesty legislation.

This high judicial statement on the unconstitutionality of the Ley de
Punto Final and the Ley de Obediencia Debida removed all uncertainty
about prosecutions and convictions of crimes committed under the military
regime, thus further contributing to the new process of domestic judicial
practice®®.

On the basis of this decision, the Tribunal Oral en lo Criminal
Federal n° 5 de la Capital Federal of Argentina eventually convicted Julio
H. Simon.

The decision in the Pobletes case, issued on 11 August 2006,
declared Julio Héctor Simon, the former police officer also known as “Turco
Julidn”, guilty of crimes against humanity (illegal detention, torture and
forced disappearances, infant’s abduction and concealment) committed in
1978, during the Argentina’s “Dirty War”.*

This was the first judgment after the Supreme Court standard-
setting decision, though, as mentioned above, previous cases involving
military servicemen accused of crimes against humanity had before been
decided declaring Argentina “impunity legislation” contrary to the
national Constitution and international law.** In the case at issue, the
Tribunal found Julio Hector Simon guilty of different crimes committed
against José Liborio Poblete’s family, excluding the applicability of
statutes of limitation for those categories of crimes® as well as of the
special circumstance precluding criminal liability of “superior orders”.

This judgment was clearly based on the Supreme Court decision
of 14 June 2005 which has opened the way to judicial proceedings
against authors of serious human rights violations occurred during the
military dictatorship.

28 About the retroactive nullity of the amnesty laws, see the original text of individual
opinions of the seven judges who voted in favour of striking down the laws: ... (se resuelve
...) “ ... 3. Declarar, a todo evento, de ningun efecto las leyes 23.492 y 23.521 y cualquier
acto fundado en ellas que pueda oponerse al avance de los procesos que se instruyan, o al
juzgamiento y eventual condena de los responsables, u obstaculizar en forma alguna las
investigaciones llevadas a cabo por los canales procedentes y en el &mbito de sus
respectivas competencias, por crimenes de lesa humanidad cometidos en el territorio de la
Nacién Argentina”.

2 See Cdmara Federal de Cordoba, Brandalisis, Humberto Horacio y otros s/
averiguacion de ilicito, 17 de agosto de 2005. Full text in Spanish available on line at
<http://www.nuncamas.org/juicios/argentin/cordoba/cordoba_20050817.htm>.

%0 See Tribunal Oral en lo Criminal Federal n. 5 de la Capital Federal, Buenos Aires,
causas n® 1.056 y 1.207 contra Julio Hector Simdn, agosto once de 2006. Full text in
Spanish available on line at <http://www.derechos.org/nizkor/arg/doc/juliansent.html>.

8 Simon, Julio, del Cerro, Juan Antonio, cited above.

%2 As to the issue of statutory limitations for crimes against humanity, The sentence
referred, in particular, to the 1968 Convention on Non-Applicability of Statutory
Limitations to War Crimes and Crimes against Humanity, to the 1994 Inter-American
Convention on the Forced Disappearance of Persons (Article 7) and to the International
Criminal Court Statute (Article 29).
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The Judges’ reasoning is essentially based on the assumption that
crimes against humanity, including torture and forced disappearance, are
prohibited by international law and are not subject to statutes of limitation.
33

4. The Problem of ‘Political Genocide’ in the New Judicial Trend

Though this judicial trend regarding prosecution of serious violation
of human rights in Argentina is to be welcomed, some aspects of recent
decisions are not fully convincing.

It is noteworthy, in particular, that, in light of an ongoing process of
reconstruccion de la memoria colectiva, the reasoning of some domestic
courts characterizes charges brought against criminals of the military regime
as crimes against humanity committed “in the context of the genocide”
which took place in Argentina at that time.

For instance, the Tribunal Oral en lo Criminal Federal n° 1 de La
Plata on 19 September 2006 sentenced Miguel Osvaldo Etchecolatz, former
police officer at time of military juntas,* to life imprisonment, having found
him guilty of illegal detention, torture, murder and abduction of opponents
of the regime.® In their conclusions, Judges qualified those crimes as
...delitos de lesa humanidad cometidos en el marco del genocidio que tuvo
lugar en la Republica Argentina entre los arios 1976y 1983 30

% The Judges’ reasoning starts by stating that in the Argentinean legal order international
law guarantees take precedence over municipal law and that relevant international norms
impose upon State parties the obligation (derived from treaties but also from emerging
customary international law) to prosecute the alleged authors of serious international crimes
prohibited by such norms. Thus they relied mainly on interpretations of human rights
treaties by international institutions’ case law, following, inter alia, the Inter-American
Court’s conclusions in Barrios Altos, on the assumption that human rights treaties ratified
by Argentina are part of its national law, enforceable by domestic courts.

3 Miguel Osvaldo Etchecolatz, a general commissioner and police chief investigator in
Buenos Aires during Argentina military dictatorship, had been condemned on 2 December
1986 to 23 years imprisonment for illegal detention and forced disappearance of political
prisoners. He had also been judged in civil proceedings which had not been halted by the
impunity provisions. Later, in 2004 he was indicted for the abduction of a baby of a
disappeared couple, crime not included in the amnesty legislation referred above, and
finally sentenced to seven years. Following the 2005 Argentine Supreme Court’s striking
down of the two “amnesty laws”, on 20 June 2006 Etchecolatz was once more charged with
murders, forced disappearances, illegal detentions, tortures and kidnappings of a large
number of people.

% See Tribunal Oral en lo Criminal Federal n°1, La Plata, causa n. 2251/06 contra Miguel
Osvaldo Etchecolatz, 19 septiembre de 2006. Full text in spanish available on line at: <
http://www.derechos.org/nizkor/arg/ley/etche.htmi>.

% The panel of three federal Judges (Carlos Alberto Rozanski, president, Horacio Alfredo
Isaurralde and Norberto Lorenzo) finally convicted Etchecolatz to life imprisonment and
permanent disqualification for the illegal detention and torture of two survivor victims,
Jorge Lopez and Nilda Eloy, and the homicides of Ambrosio Francisco de Marco, Patricia
Graciela Dell’Orto, Diana Teruggi De Mariani, Elena Arce Sahores, Nora Livia Formiga
and Margarita Delgado.
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As for Etchecolatz involvement in those crimes, the Tribunal stated
that in some cases (aggravated murders and illegal detentions) he was
directly and personally involved, and that in others he was in the position of
influencing those who actually behaved or acted (illegal detentions, torture
and aggravated murder).

The judgment on the merits, concluding — as said above — that the
defendant was guilty of having committed crimes against humanity (not
subjected to national statutes of limitation)®’ perpetrated in widespread and
organised campaigns of terror during the military regime “...en el marco del
genocidio...” appears to be unconvincing and somewhat erroneous.

Nonetheless, these conclusions in the Etchecolatz case seem to be of
crucial importance in that they have been confirmed by a following decision
of the same Tribunal in another case.®

The Tribunal Oral en lo Criminal Federal n° 1 de La Plata, in a
more recent Judgment (16 October 2007) against Christian Federico Von
Wernich, a Catholic priest charged of serious human rights violations
committed during the Argentina “Dirty War”, reached the same conclusions
as in Etchecolatz®® Accused of having participated to the commission of
atrocious crimes and strongly abused of his role and functions in the system
of repression of political opponents as well as of grave complicity with
torture, arbitrary detentions and Killings, Von Wernich was eventually
sentenced to life imprisonment and permanent disqualification for murders,
torture, arbitrary detentions and kidnappings.

The Judges thus emphasized that the aggravated crimes alleged had
been committed in the context of a State-organized and massive campaign
of terror (...en la Republica Argentina existio un plan sistemdtico de
secuestro, torturas, desaparicion y exterminio, contrario a la dignidad
humana), qualifying them as crimes against humanity perpetrated in a
general planned situation of genocide.

Yet, the legal reasoning relating to these reiterated conclusions is not
easily understandable when it refers jointly to crimes against humanity*® and
genocide™.

%" This statement is essentially based on the precedence of international law over national
legislation in the Argentine constitutional legal order.

% On the progressive developments of these judicial trend in Argentina see, inter alia, the
still pending trials before the Tribunal Oral en lo Criminal Federal de Tucumdn against
Bussi, Menéndez and others for crimes committed during the past regime.

% See Tribunal Oral en lo Criminal Federal n°1, La Plata, causa n. 2506/07

contra Christian Federico Von Wernich, October 16, 2007. Full text in spanish available on
line
at:<http://www.telam.com.ar/archivos/boletin/FUNDAMENTOS%20FALLO%20VON%2
OWERNICH%5b2%5d.pdf>.

0 See A. CASSESE, «Crimes against Humanity», A. CASSESE, P. GAETA, J.R.W.D. JONES
(eds), The Rome Statute of the International Criminal Court: a Commentary, Vol. |,
Oxford, 2002, 353-378; 1d., International Criminal Law cit., 64-95, also for references.

41 See W. A. SCHABAS, Genocide in International Law, Cambridge, 2000, 130 et ss.; A.
CAsSESE, «Genocide», A. CASSESE, P. GAETA, J.R.W.D. JONES (eds), The Rome Statute
cit., 335-351; Id., International Criminal Law cit., 96 et ss.; B. VAN SCHAACK, «The Crime
of Political Genocide: Repairing the Genocide Convention’s Blind Spot», Yale Law
Journal, 1997, 2259 ss. See also D.L. NERSESSIAN, «Comparative Approaches to Punishing

28



FOGLI DI LAVORO per il Diritto internazionale 4/2008

Moreover, this generic judicial formula, providing such an unusual
categorization of criminal charges, clearly fails to be convincing when it
tries to systematically infer Judges’ conclusions from quoted national and
international practice on the matter*.

By referring both to crimes against humanity and genocide, federal
Judges in Etchecolatz and Von Wernich probably want to confer to their
decision a great symbolic value in the new developing trend towards
prosecution of international crimes by national courts. Nevertheless, as said
earlier, this approach should be criticized for two main reasons.

First, the reasoning of the Tribunal is not persuasive because it does
not provide strong legal foundations to the statement that crimes against
humanity committed in Argentina during the “Dirty War” occurred in such a
way to justify a wider plan of extermination of political dissidents as
members of a specified group.

One of the core arguments of the Tribunal for considering that a
genocide took place in the years of military regime was that the delicta iuris
gentium perpetrated by Government’s agents could be considered as part of
a general project (terrorismo de Estado) of destruction of a “national
group” (article 11, Genocide Convention) composed by Argentinean
dissidents, or even indifferent to the political change.

Yet, this broad interpretation of the notion of “group protected” in
the Genocide Convention should be rejected since clearly based on highly
debatable policy assumptions emphasizing the dimensions and seriousness
of that historical events, as opposed to strict legal grounds relating to the
consolidated contents of the international norm criminalizing genocide®.

As far as the international law concepts of the judicial reasoning is
concerned, the questions arise of whether Argentinean Judges, by
prosecuting criminal offences under Argentinean law, has intended to

Hate: The Intersection of Genocide and Crimes Against Humanity», Stanford Journal of
International Law, 2007, 221-264.

For a case of domestic legislation including “political groups” among the groups protected
against genocide see the recent judgment (11 January 2007) by the Ethiopian General High
Court in Special Prosecutor v. Col. Megistu Hailemarian et al. See FIREW KEBEDE TIBA,
«The Mengistu Genocide Trial in Ethiopia», Journal of International Criminal Justice,
2007, 513-528.

“2 By reference to the historical decisions of mid-80s (“Causa 13” and “Causa 44”), which
sentenced military leaders for atrocities committed during the dictatorship, federal Judges
held that the Government’s systematic plan of widespread extermination of a targeted
group of nationals could be considered identical through the whole territory of the nation
and protracted for a long time. Besides, the Scilingo (a former Argentine officer) decision
of the Audiencia Nacional de Espaiia (4 November 1998) was, inter alia, quoted as a
significant precedent of conviction for acts of genocide committed against a “national
group” in Argentina.. All these grave offences against thousands of people, occurred during
Argentina “Dirty War”, were to be considered, in the Judges’ opinions, as crimes against
humanity perpetrated as part of a major project qualified under the terms of genocide.

*® The UN General Assembly resolution 96 (adopted on 11 December 1946) had expressed
a broader concept of genocide containing a reference to political groups in its definition.
Moreover, the travaux préparatoires of the Convention clearly illustrated the compromises
which led, after a long debate of the drafters on the issue of incorporating the terms
“political” and “political opinion” in the enumeration of the definition of crime, to
expressly exclude political groups from Acrticle 11.
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directly refer to the relevant notions which have been clearly defined in
international treaty-based and customary rules, as well as that of the way by
which domestic Judges have interpreted such rules.

Indeed, Argentinean courts tried former regime criminals in the
absence of appropriate implementing legislation of international crimes (the
relevant conducts being in fact covered by codified common criminal
offences, such as murder), such as crimes against humanity and genocide.

At international level, in particular, the latter was defined in the UN
Convention on the Prevention and Punishment of the Crime of Genocide
adopted by the UN General Assembly in 1948 (article I1) and finally
verbatim reproduced in the Rome Statute of 1998 (article 6)*.

The Genocide Convention, ratified by a large majority of States,
prohibited this crime requiring a duty by the territorial State, widely
regarded as ius cogens, to prevent and punish a series of acts committed
with the intent to destroy, in whole or in part, a national, ethnical, racial or
religious group (constitutive elements - actus reus and mens rea - of
genocide)®.

Arguably, the serious violations of human rights committed by the
defendants during the military regime could have been fairly qualified only
as crimes against humanity (which is how the judges have characterized
them), without adding the characterization of genocide, which finds no
proper legal basis in international criminal law.

In this respect, and from a strictly legal viewpoint, one might
consider the Judges’ attempt to broaden the notion of “national group” to
include the complex category of “Dirty War” victims, unnecessary and
misleading.

The other aspect which makes these decisions not fully convincing
is the reasoning of the judges concerning the mens rea required for the
crime of genocide (i.e. special intent). One may note that the decisions do
not even mention the issue of the proof of the subjective element of
genocide, which requires the establishment of an aggravated criminal

*  The Rome Statute was signed by Argentina on January 8, 1999 and ratified on

November 30, 2000. In December 2006 it has been adopted an implementation law to
incorporate Statute’s norms into domestic legislation. See, inter alia, A.E. ALVAREZ, «The
implementation of the ICC Statute in Argentina», Journal of International Criminal
Justice, 2007, 480-492.

** It is apparent from such definition (i.e. the wording of the Convention on the
commission of acts directed against a “national, ethnical, racial or religious group”) and
from the travaux préparatoires that political groups do not enjoy the protection provided by
the Genocide Convention and the corresponding rules of customary international law, as
confirmed also by the most recent international practice. Indeed, a broader interpretation of
the internationally consolidated notion of this crime, including “political groups”, i.e. the
political opponents of the regime, among the groups protected against genocide in
Argentina, through an interpretation of the notion of national group, clearly goes far beyond
the minimum standard laid down in the Genocide Convention as well as in the Rome
Statute, and seems to constitute a trend developing, in various forms, in Latin America. See
W.A. SCHABAS, op cit., 134 et ss.; J. QUIGLEY, The Genocide Convention. An International
Law Analysis, Ashgate, Aldershot, 2006, 186-188 and the authors therein quoted.
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intention (dolus specialis) in addition to the dolus accompanying the
underlying offences.

Judges tried to determine the specific mens rea of the alleged
perpetrator by arguing, in the cases at issue, there was the evidence of a
Government major plan of illegal repression in the State territory, as
showed through the circumstances emerged in the two historical
judgements of the Generals (known as “causa 13” and *“causa 44”).

Admittedly, it would be very difficult to ascertain the “subjective
element” of the autonomous crime of genocide, i.e. the specific intent to
destroy, in whole or in part, a particular group, on the basis of the first
Judges’ conclusion on the defendant’s perpetration of crimes against
humanity.

This latter category, in fact, requires, as a constitutive element of
the crimes, the mere knowledge of the widespread or systematic practice
of grave offences which constitute the context of the conducts. Instead,
the Judges resorted to the evidence of the “contextual element” of crimes
against humanity to affirm very broadly and yet apodictically proof of the
intent to destroy part of a national group of people. In so doing, they
failed to demonstrate the effective existence of the genocide mental
requirement.

From this point of view, the Etchecolatz and Von Wernich
decisions are grounded on some controversial arguments in that they
seem to be the result of a misinterpretation of international criminal law
fundamental norms regarding the identification of the groups protected
under the provisions proscribing genocide and the required mental
element for such a crime.

Indeed, the judges should have better determined the nature and
characterization of the crimes at issue, as well as the historical context of
their perpetration, through a more rigorous interpretation of the features
of international crimes under treaty and customary law.

5. Conclusions

Notwithstanding the above mentioned criticisms, these recent
Argentinean decisions, by which some of those guilty of crimes against
humanity during Argentina “Dirty War” have been punished, are of crucial
importance for increasing the practice of domestic prosecutions of former
State’s agents charged with serious crimes®.

In such circumstances, Argentina’s fresh start in prosecuting and
punishing international crimes is a decisive contribution to a broader
practice of many Latin American municipal courts’ to the effect of setting
aside amnesty laws for very serious human rights violations. This judicial
trend (together with many other factors including the very widespread
ratification of the ICC Statute in Latin America) represents strong evidence
of a growing consensus on a general duty of States to prosecute grave

*® See, amongst others, the recent decision of Federal Judge Ariel Lijo ( Buenos Aires,
December 19, 2007).
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international crimes, even by overcoming obstacles posed by national
legislation.*’

By emphasizing that provisions on amnesty do not bar domestic
prosecution of crimes against humanity committed on the State’s territory
by its nationals and making due reference to the international rules which
prohibit and criminalize acts qualified as serious international crimes®,
national tribunals have clearly shown, though somewhat overreaching in
using legal concepts such as ‘genocide’, that a new path towards the
punishment of those responsible for crimes against humanity is indeed
possible in Argentina as well as in other Latin American countries®.

Elsewhere in Latin America other States, such as Chile and Peru,
have began prosecutions for serious breaches of human rights despite
amnesties conferred by national law™. Moreover, by so doing national
jurisdictions highly contribute to the strengthening of the right to access to
justice and show how international human rights law, humanitarian and
criminal law can usefully interplay to ensure higher standards in the
protection of human rights™.

Finally, it must be recognised that these national practices have been
supported and bolstered by the approach adopted, at regional level, by the
Inter-American Court of Human Rights which has been consistent in
declaring blank amnesties contrary to the Convention, thus striking a fair
balance between the need for national reconciliation and the right of victims
that justice must be done.*?

Although it may be slightly premature to offer a final assessment,
one may well consider that a regional practice rejecting amnesties for crimes
against humanity, accompanied by a sense of legal obligation (opinio iuris),
IS in progress in Latin America. This could lead to a process of

*" For a comparative reconstruction, see D. JACOBSON, «A Break with the Past or Justice in
Pieces: Divergent Paths on the Question of Amnesty in Argentina and Colombia», Georgia
Journal of International and Comparative Law, 2006, 175-204.

*® See M. SCHARF, «The Letter of the Law: the Scope of the International Legal Obligation
to Prosecute Human Rights Crimes», Law & Contemporary Problems, 1996, 41-61; A.
GITTI, «Impunity under National Law and Accountability under International Human
Rights Law: Has the Time of a Duty to Prosecute Come?», Italian Yearbook of
International Law, 1999, 64-85. See also M. STARITA, «Amnesty for Crimes against
Humanity: Coordinating the State and Individual Responsibility for Gross Violation of
Human Rights», ibid., 1999, 86-109.

9 By its recent jurisprudence focusing on the question of liability of individuals for crimes
against humanity, Argentina seems to have set a trend for other countries in Latin America
involved in comparable experiences of human rights abuses. See A. CASSESE, «On the
Current Trends towards Criminal Prosecution and Punishment of Breaches of International
Humanitarian Law», European Journal of International Law, 1998, 1 et ss.

% Following the Inter-American Court’s judgment on Almonacid Arellano y otros vs. Chile,
mentioned above, it remains to be seen, e.g., whether and how Chile will comply with the
Court statements, following the path marked by the Argentine’s fresh start. As the Court
recognizes in its decision, Chile’s Government has attempted to repeal the 1978 amnesty,
and the judiciary does not continue to apply it.

%1 See the voto razonado of Judge A. A. Cangado Trindade in Arellano v. Chile, at § 24.

52 See D. CASSEL, «Lessons from the Americas: Guidelines for International Response to
Amnesties for Atrocities», Law and Contemporary Problems, vol. 59, no. 4, 197 ss.
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consolidation of a regional customary norm, which could eventually further
develop into a general rule of international customary law.

In this context, one would hope that in the future such growing
practice of domestic courts in Latin America’s democracies in trying
persons allegedly responsible for international crimes will develop in clearer
and more rigorous terms. There is no need to emphasise that the more solid
the foundations of the fight against impunity are, the greater chances there
are that justice will eventually prevail.
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RECENSIONI

Fiammetta Borgia, La responsabilita sociale delle imprese multinazionali,
Napoli, Editoriale Scientifica, 2008, pp. 223

Le societa multinazionali sono strutture relativamente nuove nel
panorama economico e sociale mondiale, la cui nascita si connette a
fenomeni moderni, quali la globalizzazione dei mercati economici e la
liberalizzazione nella distribuzione di merci e prodotti.

L’espansione su scala mondiale delle tecnologie informatiche e il
deciso miglioramento dei mezzi di comunicazione hanno, infatti,
grandemente inciso sulla nascita di un mercato internazionale connotato da
gusti sempre piu omogenei, con la conseguente necessita di soddisfare tali
bisogni con strutture imprenditoriali capaci di muoversi all’interno dei
diversi mercati nazionali, attraverso la creazione di strutture societarie
complesse e ramificate, ciascuna dotata di autonoma personalita giuridica.

Tale fenomeno pero, se da un lato, rappresenta un veicolo di forte
crescita sociale ed economica per le singole economie ospitanti, in termini
di occupazione e di miglioramento delle condizioni di vita, dall’altro lato,
determina spesso effetti negativi per le comunita, sotto il profilo della
violazione e/o della compressione dei fondamentali diritti in materia di
lavoro, ambiente, rispetto delle minoranze, etc.

Al riguardo, sono indicativi gli esempi costituiti dai casi Shell in
Nigeria, Coca Cola in Colombia, Bhopal in India, Unocal in Birmania e Del
Monte in Kenya, dove accanto ad un limitato sviluppo economico e della
condizione media di vita si e affiancata la grave violazione di fondamentali
diritti dell’'uomo, spesso accompagnata da meccanismi intimidatori e da
violenze morali e fisiche nei confronti delle comunita e dei lavoratori.

In tale ambito, gli studiosi e le organizzazioni internazionali hanno
elaborato il concetto di ‘responsabilita sociale delle societa multinazionali’,
come nucleo centrale attorno al quale sviluppare un complesso di norme non
vincolanti, attraverso cui individuare un sistema di valori etici comuni alle
societa multinazionali.

La scommessa delle organizzazioni nazionali e transnazionali non &
delle piu semplici, dovendosi scontrare con i prevalenti interessi economici
e con la connivenza, 0 peggio ancora con I’asservimento, di alcuni Paesi,
specie quelli in via di sviluppo, nei confronti delle societa multinazionali.

Per spiegare tale fenomeno e le complesse implicazioni giuridiche,
con particolare riguardo al livello internazionale e comunitario, interviene la
monografia curata da Fiammetta Borgia, La responsabilita sociale delle
societa multinazionali, che trae spunto da una riflessione sociale e politica
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sulla globalizzazione e sui fenomeni a questa correlati, per giungere ad
un’accurata disamina del quadro normativo vigente in materia.

Il volume, invero, attraverso ampi e dettagliati richiami bibliografici,
rappresenta il primo vero tentativo in Italia di fornire un quadro complessivo
degli strumenti giuridici, nazionali, comunitari e internazionali, atti a
limitare e regolare lo strapotere delle societa multinazionali con un sistema
di norme prive di carattere sanzionatorio, ma al tempo stesso capace
d’incidere, con validi meccanismi di persuasione, sui fenomeni negativi
connessi all’attivita di tali gruppi.

Un primo nucleo tematico, denominato Globalizzazione, sviluppo ed
etica, € dedicato allo studio del fenomeno della globalizzazione dei mercati,
e richiama le numerose teorie che nel corso degli ultimi decenni hanno
tentato, con diversi accenti, di darne una definizione.

L’esame di tale fenomeno, assume un ruolo centrale per
comprendere la nascita e il successivo sviluppo nello scenario mondiale
delle societa multinazionali, quali gruppi economici in grado di imporre le
proprie scelte in diversi mercati e con diversi prodotti.

Da cio, l'autrice prende spunto per introdurre gli sforzi degli
organismi internazionali, finalizzati a dare risposte alle esigenze sociali
connesse all’azione delle grosse multinazionali, richiamando i concetti di
corporate governance € di responsabilita sociale d’impresa, quale
complesso di strumenti e regole finalizzate ad assicurare un governo
efficace, efficiente e corretto nei confronti di tutti i soggetti interessati alla
vita dell’impresa, ed insieme di regole di condotta etica che dovrebbero
caratterizzare I’esercizio dell’attivita d’impresa.

E cio, rileva correttamente I’autrice, in uno scenario nel quale il
profitto non rappresenta piu I’unica responsabilitd sociale dell’impresa,
assumendo viceversa un valore recessivo rispetto alla necessita di
contribuire allo sviluppo sociale della comunita mondiale.

Il secondo capitolato della monografia, denominato Le imprese
multinazionali nell’attuale comunita internazionale, esamina due temi cari
alla dottrina, quali la natura delle imprese multinazionali come possibili
soggetti del diritto internazionale ed il ruolo della Comunita Internazionale e
delle sue istituzioni nella regolamentazione di tali soggetti.

Lautrice richiama il dibattito sviluppatosi intorno alla possibilita di
riconoscere una qualche forma di soggettivita internazionale alle imprese
multinazionali, evidenziando le problematiche sorte in tal senso ed i, timori
dei singoli Stati di riconoscere un ruolo ancor maggiore a soggetti dotati di
una forza economica pari o superiore a quella propria.

Nei passati decenni, quindi, in mancanza di una soggettivita
internazionale delle imprese multi nazioni, la tutela internazionale
dell’impresa multinazionale, in termini di risoluzione delle controversie tra
investitori e Stati, & stata affidata unicamente allo strumento diplomatico,
attraverso il quale, com’¢ noto, lo Stato fa propria la lesione di una
posizione giuridica subita da un soggetto privato ad esso appartenente.

Lo sviluppo delle societa multinazionali pero, in uno con
I’interessamento mostrato dagli organismi internazionali, ha stimolato la
nascita di nuovi metodi di risoluzione delle controversie, conferendo ai
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gruppi multinazionali la titolarita di diritti valevoli erga omnes, attraverso lo
strumento dell’arbitrato internazionale.

Pertanto, se € vero che le imprese multinazionali sono
necessariamente ‘soggetti minori ’ del diritto internazionale, con
conseguenti diritti ed obblighi limitati (ABI SAAB), e anche vero che tali
soggetti, con le dovute differenze, potrebbero acquisire in un prossimo
futuro una soggettivita internazionale derivata paragonabile a quella di altri
soggetti.

In tale ottica, considerate le difficolta per giungere in tempi rapidi ad
adottare normative di carattere vincolante, assumono un ruolo centrale i
complessi normativi non vincolanti, rientranti nella categoria del soft law,
da intendersi, secondo la comune interpretazione, quali complessi di norme
privi di un sistema sanzionatorio, ma che agiscono attraverso i concetti di
persuasione tanto cari alle societda multinazionali, tra i quali la pubblicita
negativa e la conseguente riprovazione sociale nei confronti di condotte
contrarie ai principi etici.

Il terzo capitolo della monografia, denominato Responsabilita
sociale d’impresa, ripercorre I’evoluzione del concetto, dalla nascita della
societa industriale sino all’avvento della globalizzazione e delle societa
multinazionali.

La migliore definizione di responsabilita sociale d’impresa e quella
della Commissione Europea, che parla di “...integrazione volontaria delle
preoccupazioni sociali ed ambientali in tutte le operazioni commerciali, nei
processi decisionali e nei rapporti tra l’azienda ed i propri interlocutori...”,
con la conseguenza, che “...affermando la loro responsabilita sociale e
assumendo di propria iniziativa impegni che vanno al di la delle esigenze
regolamentari e convenzionali cui devono comunque conformarsi, le
imprese si sforzano di elevare le norme collegate allo sviluppo sociale, alla
tutela dell’ ambiente e al rispetto dei diritti fondamentali, adottando un
sistema di governo aperto, in grado cogliere gli interessi delle varie parti
interessate nell ambito di un approccio globale della qualita dello sviluppo
sostenibile...” (COMMISSIONE DELLE COMUNITA’ EUROPEE, Libro
verde “promuovere un quadro europeo per la responsabilita sociale delle
imprese”, Unione Europea, Bruxelles, 2001).

In tale ottica, assume un ruolo centrale I’accento posto dall’autrice
sulla responsabilita sociale d’impresa nei Paesi in via di sviluppo, dove &
carente, se non addirittura assente, un complesso normativo capace di
fronteggiare gli effetti negativi della globalizzazione, e dove i gruppi
multinazionali tendono a localizzare i processi produttivi, sia per usufruire
dei bassi costi del lavoro, che per trarre vantaggio dai vuoti normativi di cui
si e detto.

Cio che, invero, spiega I’intensa azione condotta dagli orgasmi
internazionali attraverso I’emanazione di una complessa normativa diretta a
tutelare, con diversi accenti, la posizione dei lavoratori, I’ambiente, le
minoranze culturali e linguistiche.

Il quarto capitolo della monografia, in coerenza, € dedicato alle
iniziative della Comunita Internazionale, che ricomprendono testi normativi
ormai fondamentali per il ruolo assunto nel corso degli anni, quali la Bozza
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del Codice ONU, le Linee Guida per le imprese multinazionali dell’OCSE,
la Revision 2000, la dichiarazione tripartita dell’OIL ed il Global Compact
del Segretario Generale delle Nazioni Unite.

E cosi, se il messaggio contenuto nella Bozza del Codice ONU, la
cui elaborazione risale agli anni degli settanta, era di salvaguardare i Paesi
in via di sviluppo nei confronti dello strapotere delle societa multinazionali
in un contesto economico e culturale non ancora pronto, le Linee Guida per
le imprese multinazionali elaborate dall’OCSE, il cui processo di
aggiornamento é terminato nel giugno del 2000, con la predisposizione del
testo definitivo, Revision 2000, individuano un insieme di principi di buona
condotta che le imprese multinazionali possono seguire volontariamente
nelle loro attivita economiche transnazionali, con il dichiarato obiettivo di
sviluppare un approccio sostenibile di condotta degli affari e con
Raccomandazioni volte ad assicurare I’armonizzazione tra le imprese
multinazionali ed i singoli paesi ospitanti.

Il punto di forza del Revision 2000, ad avviso di chi scrive, risiede
nella creazione del Punto di Contatto Nazionale, costituito all’interno di
ciascun Stato e composto dai rappresentanti degli ambienti imprenditoriali,
delle organizzazioni sindacali e delle altre parti interessate, con funzioni di
informazione e promozione delle Linee Guida a livello nazionale e di
collegamento e cooperazione con gli altri Punti di Contatto Nazionale e di
gestione delle inchieste sui singoli casi.

La Dichiarazione Tripartita dell’OIL, invece, nasce con il dichiarato
obiettivo di contrastare I’impatto delle imprese multinazionali sulle
condizioni dei lavoratori, attraverso un percorso finalizzato alla tutela
dell’occupazione, della formazione e delle condizioni di vita.

Ma, com’é noto, ci0 che caratterizza maggiormente la Dichiarazione,
rendendola un efficace ed incisivo strumento di tutela, € la procedura di
risoluzione delle controversie, che consente ai singoli Paesi ed alle
organizzazioni dei lavoratori di adire direttamente I’OIL in ordine
all’interpretazione delle disposizioni in essa contemplate in ipotesi di
disaccordo.

L’iniziativa tuttavia, che ha maggiormente inciso sul fronte della
responsabilizzazione delle societa multinazionale é il Global Compact del
Segretario Generale delle Nazioni Unite, attraverso cui le imprese vengono
chiamate ad aderire a nove principi riconosciuti a livello internazionale
nell’ambito dei diritti umani, del lavoro e dell’ambiente (¢triple bottom line
approach), con la finalita di aiutare le imprese multinazionali a ridefinire le
loro strategie economiche e condividere ideali etici riconosciuti da tutti.

Il quinto capitolo della monografia esamina le iniziative in materia di
responsabilita sociale delle societa multinazionali sorte in ambito
comunitario, a cominciare dalla prima vera presa d’atto del fenomeno della
globalizzazione avvenuta nel corso del Consiglio Europeo di Lisbona del
marzo 2000, sino a giungere alla redazione del Libro Verde, pubblicato il 18
luglio 2001, con il dichiarato intento di “...promuovere un quadro europeo
per la responsabilita sociale delle imprese...”.

La grande diffusione del Libro Verde, unitamente alle Risoluzioni
che ne sono seguite, ha confermato il ruolo fondamentale dell’Unione
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Europea nell’ambito della responsabile sociale d’impresa e della tutela dei
diritti umani.

Il Libro Verde in particolare, enuclea le iniziative che un’impresa
socialmente responsabile dovrebbe assumere in una dimensione, sia sotto un
profilo interno, con specifica attenzione alle problematiche in materia di
gestione delle risorse umane, della salute e della sicurezza nel lavoro, della
gestione degli effetti delle correlate attivita sull’ambiente e sulle risorse
umane, che sotto un profilo esterno, in termini di rispetto delle comunita
locali, dei fornitori e dei consumatori, con un’innovativa attenzione ai diritti
dell’uomo ed ai rischi ambientali.

Il sesto capitolo della monografia, verte sulle attivita condotte
sull’argomento dal Governo lItaliano, in un ambito, qual & quello italiano,
caratterizzato da una particolare sensibilita nei confronti di tali
problematiche, vuoi per la presenza delle associazioni sindacali e delle
cooperative, vuoi per la mancanza in concreto di imprese di grandi
dimensioni, laddove il tessuto imprenditoriale italiano & basato unicamente
su imprese di piccole e medie dimensioni.

Il settimo capitolo della monografia é dedicato ai codici di condotta
privati, attraverso i quali nel corso degli anni le medesime societa
multinazionali hanno esse stesse prestato una maggior attenzione critica ai
consumatori ed alle problematiche di carattere sociale legate ai consumi.

L’Autrice, invero, evidenzia come le cinque generazioni di codici
sviluppatesi nel corso degli ultimi decenni abbiano tracciato un ideale
percorso lungo il quale P’interesse privato, di natura eminentemente
economico, si e progressivamente avvicinato alle esigenze di carattere
sociale ed ambientale espresse dalla Comunita internazionale.

L’ultimo capitolo della monografia riassume I’analisi condotta
dall’autrice nei precedenti capitoli, dando conto, attraverso una lucida e
dettagliata disamina dei fenomeni affrontati nei precedenti capitoli, delle
auspicabili evoluzioni normative in materia, e rilevando altresi come i
meccanismi normativi sino ad oggi adottati, seppur carenti di norme
sanzionatorie, abbiano sufficientemente inciso nella condotta delle societa
multinazionali.

La monografia & dunque un validissimo punto di partenza per
conoscere i complessi normativi vigenti in materia di responsabilita sociale
delle multinazionali, fermo restando il necessario approfondimento dei temi
affrontati attraverso I’esame di casi specifici sottoposti all’attenzione degli
organismi internazionali, tematica quest’ultima, che avrebbe forse richiesto
una maggiore attenzione, in termini di reale efficacia dei meccanismi di soft
law, da parte dell’ Autrice.

Fabrizio Belfiore
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Andrea Comba, Lezioni di Diritto Internazionale Monetario, G.
Giappichelli Editore, Torino, 2007, pp. 112

Andrea Comba, professore di Diritto Internazionale nell’Universita
degli Studi di Torino e membro del Centro Interuniversitario sul Diritto
delle Organizzazioni Internazionali Economiche (CIDOIE), con il presente
lavoro fissa le linee istituzionali in tema di sovranita monetaria e di
cooperazione monetaria internazionale.

Nel primo capitolo esamina la nozione di sovranitd monetaria ed i
suoi molteplici aspetti, ed individua il punto di passaggio dalla coesistenza
alla collaborazione nel diritto internazionale nella creazione delle grandi
organizzazioni internazionali, che vedono, dopo il secondo conflitto
mondiale, la maggior parte degli stati associata per il raggiungimento di
obiettivi comuni in diversi settori, tra i quali spicca quello monetario. Nel
settore della cooperazione monetaria internazionale hanno via via assunto
una decisa rilevanza gli strumenti di soft law, e cioe, il complesso di atti,
comunicati, dichiarazioni, intese informali che, pur non potendo venire
considerati come normativa di carattere consuetudinario, si configurano
comunqgue come “specifici parametri per valutare il corretto comportamento
degli Stati nell’esercizio della loro liberta nel settore monetario” (p. 4).
L’esercizio della sovranita monetaria riguarda anche le banche centrali, che
agiscono spesso in modo autonomo dai governi nazionali sia nell’ambito
interno che in quello internazionale; ad esse é affidato non solo ‘il governo
tecnico * della moneta, ma anche scelte di politica economica generale: la
stabilita dei prezzi e la difesa del valore della moneta. Egli individua nel
SEBC (Sistema Europeo di Banche Centrali) uno degli esempi di maggiore
indipendenza ed autonomia dal potere politico al fine di evitare il rischio di
processi inflattivi  indotti da finanziamenti dei disavanzi pubblici.
Un’ulteriore analisi riguarda I’influenza dei mercati internazionali sulla
sovranita monetaria, il cui esercizio pud risultarne in qualche modo
condizionato. Degna di nota risulta la tesi del dualismo monetario secondo
cui alla tradizionale moneta pubblica si sarebbe aggiunta una moneta privata
- di origine contrattual-privatistica — creata nei mercati internazionali e
basata sulla fiducia degli utilizzatori.

Il secondo capitolo affronta, attraverso una analisi storica ed
economica, i principali momenti del processo di formazione della sovranita
monetaria. L'Autore, partendo dalle origini della moneta, ne ricostruisce le
tre funzioni tipiche: mezzo di pagamento, misura di valore e residenza
temporanea del potere di acquisto. L'innovazione piu rilevante in materia
monetaria e rappresentata dalla introduzione, ad opera di Carlo Magno, di
un unico sistema di unita di conto destinato a durare sino ai nostri giorni. Un
altro passaggio importante riguarda, piu recentemente, l'introduzione del
corso fiduciario, con la creazione della moneta cartacea convertibile a vista,
che ha determinato un notevole aumento della circolazione monetaria,
facilitando lo sviluppo del commercio. L'Autore individua inoltre nel
controllo statuale dell” emissione della moneta cartacea convertibile il primo
embrione di governo della moneta. Successivamente, un momento
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fondamentale del processo di formazione della sovranita monetaria €
rappresentato dall'attribuzione del corso forzoso alla carta moneta, stante
I'impossibilita da parte degli Stati di garantirne la convertibilita a richiesta.
La moneta nazionale assume in tale occasione la natura di ‘atto
amministrativo autoritativo ’.

Ma é l'introduzione del corso legale a rappresentare nel modo piu
accentuato la sovranita monetaria. Si configura cosi il principio
nominalistico, limitato dalla dottrina nonché dalla introduzione delle
clausole di valore nei contratti internazionali.

Nel terzo capitolo il Comba esamina il sistema fondato su di una
unita di conto generale che prevede il ricorso ad una moneta immaginaria.
Tale sistema durd quasi mille anni prima di cedere il passo ad un altro
sistema basato sulla fissazione del valore della moneta direttamente ad opera
del legislatore nazionale; I'introduzione del sistema del ‘gold standard ’
rappresento, infatti, la soluzione che permise di individuare un
denominatore comune tra le monete. Tuttavia, il sistema del “gold
standard”, che servi anche da processo equilibratore della bilancia dei
pagamenti, non era supportato da alcuna norma internazionale, ma era frutto
di una libera scelta degli stati emittenti. Oltre a questi due sistemi gli Stati
adottarono vari strumenti per disciplinare i rapporti di cambio tra i quali: i
cambi fluttuanti, i cambi fissi, fissi ma aggiustabili, i regimi di fluttuazione
congiunta, come il sistema monetario Europeo, i ‘currency boards’ e il
fenomeno della ‘dollarizzazione’. L'Autore si sofferma sulle Unioni
monetarie e, in particolare, sulla Unione monetaria prevista dal Trattato CE,
che sancisce l'attribuzione della sovranita monetaria dagli Stati membri agli
organi dell'Unione, ed infine sulle misure statali di controllo dei cambi.

Il volume si chiude con un quarto capitolo interamente dedicato al
Fondo Monetario Internazionale dove si ripercorrono, a partire dalla
Conferenza monetaria di Bretton Woods sino ai giorni nostri, le esperienze
piu significative in tema di cooperazione monetaria. Gli accordi di Bretton
Woods, con la costituzione della Banca Mondiale e del FMI, rappresentano
le fondamenta su cui si & basato I’ordine monetario internazionale che ha
retto I’economia mondiale dal 1945 fino alla crisi del 1971. L'Autore
analizza gli scopi fondamentali, la struttura, gli obiettivi e le risorse del
FMI. Dopo I’abbandono del sistema dei cambi fissi al FMI fu attribuito un
potere di controllo sulle politiche di cambio degli Stati membri al fine di
salvaguardare I’obiettivo della stabilitd dei cambi, a tale proposito egli
esamina le modalita di esercizio del potere attribuito agli Stati e pone in
evidenza come I’evoluzione di tale potere, determinata dal mutare delle
relazioni monetarie e finanziarie internazionali, si sia compiuta
normativamente attraverso |’adozione di diritto derivato ad opera degli
organi del Fondo. Il capitolo si conclude quindi con I’analisi degli obblighi
che assumono i paesi partecipanti al Fondo, obblighi che consentono al
Fondo di poter disporre delle risorse finanziarie, e, infine, dei vari
meccanismi di accesso a tali risorse da parte degli Stati in difficolta.
L’Autore tratta il processo storico che ha condotto alla adozione di nuove
operazioni come gli stand-by arrangements attraverso cui il Fondo impone
agli Stati il raggiungimento di obiettivi macroeconomici. Infine sono
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indicate le linee guida del FMI adottate a partire dal 1979, riviste nel 2002 e
un ultimo, importante, riferimento alle iniziative volte alla cancellazione del
debito dei Paesi in via di sviluppo.

Giuseppe Criscione
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Fabrizio Sciacca, Senso e struttura dei diritti. L’Europa tra identita e
giustizia politica, Bruno Mondadori, Milano, 2008, pp. 309

Tra il 2005 e il 2007 si tennero a Catania presso la Facolta di Scienze
Politiche i seminari del Jean Monnet European Module “Diritti umani e
identita europea. A Philosophical Approach to Human Rights”, coordinato
da Fabrizio Sciacca, ordinario di filosofia della politica nella medesima
Facolta. Il libro che qui si recensisce (e che molto opportunamente si
pubblica in questo anno, nel quale ricorre il sessantesimo anniversario della
Dichiarazione Universale dei diritti dell’'uomo) raccoglie e ordina gli
interventi in tre sezioni: Struttura dei diritti, nella quale confluiscono i saggi
che trattano le tematiche di definizione, fondazione e giustificazione del
discorso sui diritti umani con i contributi.

Ne “I diritti umani e I’illusione di Saint-Just” (pp. 7-20) Salvatore
Veca, ordinario di filosofia politica presso I’Istituto universitario di Studi
superiori di Pavia, riconduce il problema della giustificazione dei diritti
umani (e quello della loro riclassificazione alla ricerca dei diritti
fondamentali) al problema della ricerca di un rimedio al male. Egli afferma
“l diritti umani della Dichiarazione universale sono la risposta alla
consapevolezza storica del male assoluto” (p. 11) e lasciandosi guidare da
questa che egli stesso definisce una “giustificazione minimalistica” si pone a
indagare le varie ricostruzioni della teoria della giustizia globale.

Sebastiano Maffettone, ordinario di filosofia politica all’Universita
LUISS Guido Carli di Roma, nel suo contributo dal titolo “ Filosofia
politica e diritti umani” (pp. 21-39) presenta un’analisi della problematica
dei diritti umani, di particolare interesse per il giurista, assai attenta alle
questioni poste dall’applicazione pratica, specie quelle ricollegabili alla
odierna condizione multiculturale.

Segue I’intervento di lan Carter, professore associato di filosofia
politica presso I’Universita di Pavia, su “I diritti umani e la superiorita
morale del liberalismo” (pp. 40-52) che muove dal quesito se sia possibile
“estendere le idee liberali sui diritti umani, tipicamente associate
all’Occidente, ad altre parti del mondo dove tali idee liberali non fanno parte
delle pratiche e dei sistemi di valori localmente affermati”. Anche questo é,
filosoficamente, un problema di giustificazione e viene affrontato da Carter
seguendo le tesi di Rawls che egli espone in confronto dialettico con le
tradizionali alternative relativismo/universalismo e realismo/utopismo.

Anche Corrado del Bo, ricercatore di filosofia del diritto
nell’Universita di Milano, ne “I diritti umani tra giusto e bene” (pp. 53-64),
affronta e confuta la critica cosiddetta culturalista alla pretesa di universalita
dei diritti umani, e seguendo le tesi di Bernard Williams propone di
considerare i diritti umani parte del discorso di legittimazione dell’impresa
politica (espressione con la quale si sintetizza la garanzia dell’ordine e della
stabilita in una qualsivoglia societa).

Chiude questa sezione il saggio “llI fallito esperimento dei diritti
presociali. John Locke e Robert Nozick” (pp. 65-89), di Persio Tincani,
ricercatore di filosofia del diritto presso I’Universita di Bergamo, il quale
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analizza e critica la categoria giusnaturalistica dei diritti presociali, ossia
quei diritti che spettano alla persona umana e che precedono anche
logicamente il costituirsi della societa, e specialmente la ricostruzione che
Nozick da del diritto di proprieta ispirandosi all’insegnamento di Locke.

La seconda sezione, Senso dei diritti, affronta le tematiche del ruolo
dei diritti umani nei diversi contesti sociali di riferimento, alla ricerca di uno
0 piu criteri per identificare i diritti umani fondamentali.

Essa si apre con “Diritti umani e comunita umana. Sul valore non
strumentale dei diritti umani” (pp. 93- 109) di Rowan Cruft, ricercatore di
filosofia nell’Universita di Stirling, che ritiene che il valore strumentale dei
diritti umani (ossia il loro essere strumenti per il raggiungimento di un
qualche fine) non ne esaurisce la natura, dato che a suo giudizio essi
mantengono un loro valore anche quando essi sono violati € dunque non
hanno raggiunto il fine per cui, nella prospettiva strumentale, esistono. Egli
ritiene infatti che i diritti umani siano elementi costitutivi di una particolare
relazione di valore che rende possibile la convivenza civile, come la virtu
aristotelica dell’amicizia.

Ne “La simbolica dei diritti umani” (pp. 110-129), Luigi Alfieri,
ordinario di filosofia politica nell’Universita di Urbino, espone una
affascinante e complessa critica della concezione giuridicista dei diritti
umani, in una prospettiva antropologico culturale.

Segue I’intervento di Domenico Corradini H. Broussard, ordinario di
filosofia del diritto nell’Universita di Pisa, dal titolo “«Nessun signore,
nessun servo». L’esperienza dell’ingiustizia come fondamento dei diritti
dell’'uomo” (pp. 130-150). Spaziando dalla letteratura religiosa a quella
filosofica, in particolare soffermandosi sul pensiero di Hegel, al quale
appartiene la citazione del titolo, I’autore traccia un ampio affresco volto a
dimostrare come sia proprio I’esperienza del dominio dell’uomo sull’uomo,
con la sua carica di intrinseca ingiustizia a fondare i diritti dell’'uomo.

William Ossipow, ordinario di Teoria politica nell’Universita di
Ginevra, nel suo “Diritti umani come statuto di un ordine cosmopolitico”
(pp. 151-168), sostiene I’idea, in principio condivisibile, che la struttura
nazionale della comunita politica sia un ostacolo alla realizzazione dei diritti
umani che sono piu facilmente garantiti all’interno di spazi politici di
dimensioni sovranazionali, quale ad esempio I’Unione europea.

Il magistrato Angelo Costanzo propone poi un saggio dal titolo
“Declinazioni normative della solidarieta” (pp. 169-185) nel quale viene
analizzata I’idea di solidarieta accolta nella Costituzione italiana. Conclude
poi la parte seconda “Rispetto, riconoscimento e rappresentanza. Per un
approccio “pragmatico” ai diritti umani e di cittadinanza” (pp. 186-200) di
Marina Calloni, ordinario di Filosofia politica e sociale presso I’Universita
di Milano Bicocca, che prende le mosse nel proporre una teoria pragmatica
dei diritti umani dalla domanda se sia possibile salvare la pretesa
universalistica dei diritti umani senza riproporli come delle “datita” valide
per tutti e ripercorre con spunti di indubbia originalita I’itinerario della
protezione internazionale dei diritti stessi.

Infine la terza sezione, rubricata Tra identita e giustizia, dedicata a
una revisione critica del discorso sull’unificazione europea proprio a partire
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dalla tematica dei diritti umani, della quale si vuol verificare la tenuta in
situazioni di particolare pressione quale quella determinata dalla
contemporanea vicenda dell’allargamento e della costituzionalizzazione
dell’Europa.

Si apre con il saggio “Sicurezza multilaterale e crisi umanitarie” (pp.
203- 224) di Fulvio Attina, ordinario di Scienza politica e relazioni
internazionali nell’Universita di Catania, il quale efficacemente inquadra la
tematica della sicurezza multilaterale sia a livello ONU che di
organizzazioni regionali.

Segue “Costituzionalismo e crisi. Problemi di legittimazione
democratica del diritto europeo dopo il fallimento del trattato
costituzionale” (pp. 225-246) di Hauke Brunkhorst, ordinario di Sociologia
nell’Universita di Flensburg, elegante esposizione delle tematiche
costituzionali dell’Unione alla luce della tradizione filosofico-costituzionale
europea.

Alberto Andronico, associato di filosofia del diritto nell’Universita
di Catania, propone nel suo “Identita e laicita. La crisi delle differenze e il
ritorno del sacro” (pp. 247-269) una rilettura di una serie recente di
problemi di tutela delle identita culturali e religiose in Europa, e disegna un
interessante e originale percorso di assunzione della diversita in un’ottica
non banalmente integrazionista.

Su queste stesse tematiche si sofferma il giornalista della Zeit,
Jochen Bittner, con I’intervento “La lotta contro il terrorismo islamista. Una
difficile prova per I’identita liberale europea” (pp. 270-283), che riflette sul
prezzo che le societa liberali europee possono aver pagato in termini di
protezione dei diritti umani per reagire alla nuova domanda di sicurezza
posta dal pericolo del fondamentalismo islamico.

Conclude infine lo stesso Sciacca con il suo “ldentita e culture in
Europa. La radice dei diritti” (pp. 284-301) nel quale viene discussa la
complessa questione dell’identita comune in una Europa ancora
multiculturale.

Diro subito che ho trovato i saggi assai interessanti e stimolanti,
perché ritengo che anche per un giurista positivo, e vorrei dire, soprattutto
per un giurista internazionalista, il piano sul quale si collocano la maggior
parte dei contributi, vale a dire quello della filosofia, pur potendo apparire
troppo legato alla prospettiva teorica adottata, risulta di indubbio ausilio
proprio per quell’opera di riflessione complessiva sull’interazione tra la
tematica dei diritti umani e la struttura stessa del diritto internazionale che si
e recentemente avviata (si veda in tal senso il contributo di apertura di
Conforti, “Specificita della materia dei diritti umani e diritto
internazionale”, in questa Rivista, 2007, pp. 13- 28).

Forte e infatti la tentazione per gli internazionalisti di ritenere che il
discorso giuridico-internazionale sui diritti umani si esaurisca oggi nella
mole di trattati che garantiscono i diritti umani sul piano internazionale. In
realtd, credo, non basta indicare i trattati sui diritti dell’uomo come
strumenti idonei a fondare obblighi giuridici per gli Stati per ritenere risolta
la questione del *“fondamento” in senso filosofico dei diritti umani.
Convince anche me, ad esempio, [|’obiezione, metodologicamente
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fondatissima, che nella costellazione postnazionale (espressione con la quale
credo si indichi in fin dei conti e piu 0 meno la comunita internazionale), le
volonta congiunte degli Stati potrebbero non essere sufficienti a “fondare”
obblighi positivi del tutto comparabili a quelli che ciascuno Stato fonda
all’interno del proprio ordinamento (anche se noi internazionalisti crediamo,
in fin dei conti, che questo sia comunque possibile, tanto & vero che
crediamo e insegniamo che esiste un diritto internazionale).

D’altra parte trovo comunque strano che questo fatto, I’esistenza
cioe di strumenti giuridici internazionali che operano (e taluni anche con
risultati non disprezzabili) a protezione dei diritti umani, creando talvolta
anche istanze giudiziarie che costruiscono attraverso il loro quotidiano
operato una dimensione internazionale di consenso su questi stessi diritti,
venga, in alcuni dei contributi ospitati dalla silloge che qui si segnala,
pretermesso 0 comungue tenuto in considerazione che pare non adeguata.

Su un’altra questione desidero poi soffermarmi, cogliendo
interessanti spunti da numerosi saggi che compongono la raccolta: ed é che
larga parte delle questioni teoriche, ma anche pratico-applicative, che si
dibattono in materia dei diritti umani trovano la loro spiegazione (ed anche,
mi pare, la loro soluzione), sol che si ponga mente a come le questioni si
posero nella loro storica evoluzione. Che il discorso sui diritti nasca come
una rivendicazione della possibilita, prima ancora che della cogenza, di un
discorso giuridico “altro” rispetto a quello che viene sviluppando I’autorita
al potere, e cosa troppo evidente per abbisognare di dimostrazione. Che cio
valga per lo Stato, rispetto al cui potere (o strapotere) si rivendica un diritto
“altro” nella forma del diritto naturale e cosa anch’essa sufficientemente
assodata. Oggi questo discorso “altro” si € calato in strumenti internazionali,
alcuni dei quali anche giuridicamente vincolanti per lo Stato, cosa appunto
che non pud essere oggi passata sotto silenzio, ma resta innegabile che
anche nei confronti di questo diritto internazionale dei diritti umani possa
farsi valere la rivendicazione di un diritto “altro” ... *“altrimenti” fondato
(come mostra il discorso che il Santo Padre Benedetto XVI ha indirizzato
alla Assemblea Generale delle Nazioni Unite il 18 aprile 2008 nel quale
lamentava appunto il relativismo delle concezioni imperanti in ambito
ONU).

Desidero adesso segnalare come proprio in relazione ad alcuni dei
problemi che assai frequentemente solleva la pratica applicazione dei diritti
umani internazionalizzati e che possono giovarsi di un approccio ampio
quale quello accolto nel volume di Sciacca (mi sia consentito anche rinviare
a quanto ho recentemente sostenuto nel mio scritto “I diritti dell’uomo sulla
scena internazionale. A 60 anni dalla Dichiarazione universale”, in
Aggiornamenti Sociali, 2008, pp. 501-510).

Vorrei soffermarmi soprattutto sul fatto che i diritti umani
internazionalizzati sono con certezza un’area normativo-concettuale
problematica quanto alla loro pretesa di universalita. Sono espressione di
una vague neoliberale occidentale, passano attraverso un difficile negoziato
con i Paesi socialisti, sono attesi oggi al confronto difficile con culture altre
(quella dei Paesi islamici, quella cinese) e per questa ragione essi mostrano
una limitata capacita di attrarre consenso in maniera uniforme. Se ci sono
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aree della normativa sulle quali si registrano ampi consensi (quella dei diritti
essenziali, alla vita, al cibo, all’integrita fisica), ce ne sono altre (quella del
diritto di famiglia, le gender questions, i diritti politici) sulle quali il
consenso si frammenta e si ricompone per aree di omogeneita regionale e
culturale.

Siamo di fronte dunque a un difficile cammino e gli sforzi della
ricerca, quali che siano i cammini che essa batte, devono essere moltiplicati
e integrati al fine prima di meglio comprendere e poi di proteggere piu
efficacemente i diritti umani.

Rosario Sapienza
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DOUMENTAZIONE - Europa

Rapporto EIPA su EuroMed Justice Programme (12.2004 — 12.2007) —
Dialogue and Justice in the Euro-Mediterranean area

Il documento oggetto di questa recensione e il rapporto conclusivo
sul programma EuroMed Justice, avviato dalla Commissione Europea
nell'ambito del partenariato euromediterraneo, istituito con la dichiarazione
euromediterranea di  Barcellona del novembre 1995 (Conferenza
ministeriale euromediterranea di Barcellona del 27 e 28 novembre 1995).

La definizione e la realizzazione del programma sono state affidate
all'EIPA, European Institute of Public Administration, che ha investito
dell'incarico la propria sede di Barcellona per la sua spiccata vocazione
euromediterranea.
EuroMed Justice rappresenta un programma innovativo, indirizzato ai Paesi
dell'area mediterranea (Algeria, Egitto, Israel, Giordania, Libano, Marocco,
Autorita Palestinese, Siria, Tunisia e Turchia), con il preciso obiettivo di
favorire il dialogo interregionale e con la UE nel campo della giustizia e
contribuire cosi alla creazione di unarea di pace e stabilita nel
Mediterraneo.
Questo scopo € stato perseguito coinvolgendo i Partners mediterranei sin
dalla fase di individuazione delle tematiche che avrebbero dovuto essere
oggetto di approfondimento nel contesto di EuroMed Justice.
Dopo aver delineato il background del programma e averne sommariamente
descritto le caratteristiche e gli obiettivi, il rapporto in esame si sofferma
anche sul metodo utilizzato per I'approfondimento degli argomenti,
selezionati in occasione della conferenza di apertura di Bruxelles.
Viene chiarito che il programma € stato strutturato in sei moduli, dedicati
rispettivamente a:
1. Introduzione e formazione in tema di cooperazione e reciproca
assistenza internazionale in materia penale.
2. Terrorismo e interconnessioni delle reti criminali.
3. Dimensione internazionale delle procedure finanziarie. Criminalita
finanziaria ed economica, riciclaggio di denaro.
4. Introduzione e formazione in tema di cooperazione e reciproca
assistenza internazionale in materia civile.
5. Gestione e amministrazione della giustizia: gestione delle procedure
e informatizzazione.
6. Giustizia e affari commerciali (modulo introdotto successivamente,
nel corso del programma).
Queste tematiche sono state trattate in cicli di seminari (4 o 5 per ciascun
modulo), durante i quali i partecipanti, sulla base delle relazioni di esperti
delle varie materie, hanno attivamente contribuito allo sviluppo della
riflessione, sia durante le sessioni plenarie sia nell'ambito di gruppi di lavoro
ristretti, previsti per consentire un dialogo ancor piu diretto.
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Nel corso dei lavori, durati circa tre anni (dalla Conferenza di apertura
tenutasi a Bruxelles il 20/10/2004 a quella di chiusura, sempre a Bruxelles il
17/12/2007), sono state create significative occasioni di approfondimento e
scambio di competenze e idee sul futuro dell'area euromediterranea.

Con EuroMed Justice si € avviata, quindi, la trattazione congiunta di
questioni di grande interesse attinenti al settore giustizia, che spaziano dalla
cooperazione in materia penale a quella in materia civile, passando per la
lotta al terrorismo e altri attualissimi temi, che interessano tutti gli operatori
del diritto.

Un programma veramente ambizioso, avviato tenendo presente i valori del
dialogo, del rispetto e della comprensione, per garantire i quali grande
attenzione € stata prestata alle specificita dei singoli Partners
euromediterranei, che, malgrado la frequente comunanza di lingua e
religione, rimangono fermamente determinati a mantenere le proprie
caratteristiche distintive.

Si e trattato, in sostanza, di un programma sperimentale, ai cui partecipanti e
stato richiesto anche un notevole sforzo culturale, nel tentativo di
comprendere sistemi giuridici profondamente diversi da quello dei Paesi di
rispettiva appartenenza.

Per comprendere la portata dell'impegno, bastera ricordare che in molti
Paesi arabi esistono leggi religiose che prevalgono sulla legislazione non
confessionale; il che € certamente estraneo agli ordinamenti dei Paesi
europei.

Il rapporto, proprio per la sua natura di resoconto sintetico, si limita a
fornire una rapida descrizione delle questioni di maggiore interesse trattate
in occasione dei 23 seminari e delle due conferenze in cui il programma €
stato articolato, riportando alcuni estratti delle dichiarazioni finali di ciascun
seminario approvate da tutti i partecipanti.

La lettura € comunque interessante, perche consente di rilevare con
immediatezza quali siano i problemi piu attuali e meritevoli di particolare
approfondimento.

Nell'ambito del modulo 4, dedicato alla cooperazione in materia civile, ad
esempio, € stato posto I'accento sui problemi che nascono dai matrimoni di
cittadini di nazionalita differenti (mixed marriages), con particolare
riferimento ai conflitti tra leggi, che ne derivano, e alle questioni di
competenza e giurisdizione.

Allo stesso modo, a conclusione dei seminari del modulo 3, si é ritenuto di
evidenziare la necessita di un approfondimento dei problemi connessi al
riciclaggio di denaro, in primis la necessita di un'univoca qualificazione
della fattispecie, e di quelli relativi alla prescrizione di alcuni crimini.
Completano il rapporto le dichiarazioni finali delle conferenze di apertura
(Bruxelles 20/12/2004) e di chiusura (Bruxelles 17/12//2007) del
programma.

Quest'ultima, in particolare, esprime una valutazione estremamente positiva
degli sviluppi di EuroMed Justice, riconoscendo che esso ha consentito ai
partecipanti di migliorare la propria conoscenza dei sistemi giudiziari degli
altri Paesi e avviare un dialogo con i colleghi stranieri, attraverso la
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presentazione e la condivisione di esperienze concrete e il dibattito sulle
questioni di grande rilevanza, attinenti alla giustizia.

| partecipanti hanno inoltre proposto I'approfondimento di alcuni argomenti,
che sono elencati in calce alla dichiarazione conclusiva del programma.

In chiusura vengono riportati gli interventi di alcuni senior experts,
direttamente coinvolti nei seminari del programma, ai quali & stato chiesto
di segnalare gli aspetti piu rilevanti, discussi durante le sessioni plenarie o i
gruppi di lavoro. L'obiettivo, ovviamente, non & quello di fornire una
relazione esaustiva, ma semplicemente quello di indicare alcune delle idee e
delle conclusioni emerse nel corso dei seminari.

Gli esperti, che sono tutti magistrati, professori e alti funzionari con
incarichi di grande prestigio nei propri Paesi di origine o presso le
Istituzioni europee, forniscono cosi il proprio punto di vista, offrendo a volte
interessanti spunti di riflessione, senza risparmiare eventuali critiche.

Ad esempio vi €& chi lamenta che il programma non fosse strutturato per
definire concrete proposte di riforma e convogliarle in un canale
istituzionale.

Tutti, comunque, concordano sulla grandissima utilita di EuroMed Justice e
auspicano l'avvio di altre iniziative della stessa natura.

Tale auspicio, peraltro, non & rimasto disatteso, dal momento che la
Commissione Europea nel gennaio 2008 ha dato avvio a un nuovo
programma regionale dedicato alla giustizia nell'area euromediterranea,
denominato EuroMed Justice II.

Questo programma, che dovrebbe concludersi nel gennaio 2011, é articolato
in tre moduli principali riguardanti I'accesso alla giustizia, la risoluzione dei
cross-border family conflicts e il diritto penale e penitenziario.

Infine si avvisa che il materiale di base, utilizzato nel corso dei seminari di
EuroMed Justice I, € raccolto in un cd-rom annesso al rapporto esaminato.

Alessandro Coci
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EuroMed Justice Programme

Dialogue and Justice in the Euro-Mediterranean area

1. Introduction

Within the framework of the EU Euro-Mediterranean policy, the EC launched an
innovating programme addressed to all the countries of the Mediterranean region ® in the
field of justice. With this programme, for the first time topics would be presented and
debated that have a great interest for all the Mediterranean Partners (MP) and also for the
European Union (EU).

In the Mediterranean countries, the justice sector in general was rather isolated within its
national borders and judicial authorities and officials did not have a lot of contacts with
each other and with their neighbours. On the other hand, all the MP had judicial training
centres providing training to professionals working in the judicial field, but it was rather
an academic training of classical type, provided locally and little participative, and there
was almost no exchange of experience with neighbouring countries.

Consequently, the EuroMed Justice Programme was expected to facilitate contacts that
were never there between these countries or that were very limited; however, one could
perceive a transition phase, an opening phase to the new international reality in which the
need to cooperate is self-evident.

Faced with the globalisation phenomenon in the world and in any human activity — and of
course also in the field of justice -, the EC thought it appropriate to start, together with
the MP and on equal footing, an ambitious programme that was launched while bearing
in mind the values of dialogue, respect and understanding in order to work together for
the benefits of the citizens and of Justice in the Euro-Mediterranean context.

All this took place paying due attention to the MP sovereignty and also to their specific
features that each of them obviously wants to preserve. In most of the Mediterranean
Partners, there is a common denominator: they are Arab countries, they speak a common
language, they follow the same religion, but at the same time they are keen on keeping
their specific features and elements that differentiate them.

1) Algeria, Egypt, Israel, Jordan, Lebanon, Morocco, Palestinian Authority, Syria,
Tunisia and Turkey.



2. Programme presentation

a) General Background

As a matter of fact this programme is rooted in the internal reflection at the EC starting
from the Barcelona Declaration of November 1995 which marks the start of the Euro-
Mediterranean Partnership between the MP and the EU and its Member States, and which
envisages the creation of an area of peace and stability in the Mediterranean.

But the most immediate reference should be sought in the international conference
convened by DG EuropeAid Co-operation Office at the Borschette Conference Centre in
Brussels in June 2003, which was attended by high level delegations from the MP
together with judicial representatives of the EU Member States and of the EC
Directorates General concerned.

On this occasion, the EC was represented by officials of the DG EuropeAid Co-operation
Office and other DGs concerned, such as Relex and Justice and Home Affairs (JHA); as
to the MP, they were represented by high ranking officials from the ministries of Justice.
This conference could also benefit from the presence of representatives of the EU
Member States.

During the three days of the meeting, important and sensitive issues were discussed, for
which the 10 MP were seated together for the first time at the same table to have a
reflection in common.

From the outset, it appeared clearly that this was not a training programme designed by
the EC and addressed to the MPs, but that the aim was rather to discuss some topics
agreed previously between the MPs and the EU Member States, and to try to develop the
ideas put forward within the framework of a programme of regional scope for the 10
MPs.

The result was positive as all MPs delegations expressed the wish to further develop the
issues discussed in a Euro-Mediterranean regional programme and to collaborate to its
development.

The EC formalised the contract with EIPA in December 2004 and the programme
operator would be the ECR, EIPA’s Antenna in Barcelona, which has a clear Euro-
Mediterranean vocation.



b) Characteristics, approach and structure

This is a regional programme addressed to the 10 MP; its initial duration was 30 months
(afterwards, the EC accepted the proposal to extend it with 6 months, until 31 December
2007). During the programme, 30 activities have been carried out in total, which
represented 104 days of work in common in various cities on both shores of the
Mediterranean, with a budget of 2 million euros. More than 500 members of the judicial
professions in all Mediterranean countries in the region benefited from this programme.

The programme was officially launched on 20 December 2004 with the regional opening
conference of the EuroMed Justice Programme. During this conference, the main
features, the present situation in this sector in all the countries of the region, the needs
and hence the broad lines of the programme and its contents were presented.

The general objectives of the programme were:

To build an interprofessional community of judges, magistrates, court registrars,
lawyers serving an open and modern justice, reinforcing the rule of law and the
effective pursuit of Human Rights

Contribute to the creation of an area of peace and stability in the Euro-
Mediterranean region

Support the strengthening and development of the institutional and administrative
capacity, good governance and a sound public administration in the field of
justice

Contribute to the implementation of the Association Agreements

More specific objectives were:

Inform MP experts in certain areas of justice and have an exchange of best
practices

Set up a Euro-Mediterranean Network in the field of judicial training
Improve MP management capacity and skills in the domain of justice
Dialogue, mutual knowledge and mutual assistance

The expected results were:

National Judicial Training Programmes

Reinforce the independence of judges and respect for the rights of defence
Promote exchanges of practices based on the training network

Institutional perpetuation of the network

Create and/or reinforce the international activity of training institutes and schools,
as well as of judicial institutions

Reinforce the capacity to fight organised crime



The thematic fields agreed during the opening conference of the Programme were then
object of an in-depth discussion during the preparatory meetings on each topic.
Representatives of 2 EU Member States and of 2 Mediterranean Partners, together with
representatives of the PMU, took part in these meetings in order to define the approach
and contents, as well as the list of experts, speakers and basic documentation. This
allowed the Mediterranean Partners to be closely involved in the programme design and
development. Each topic was dealt with during 4 seminars (or 5 for 2 topics) of four-day
duration with 20 participants from the MP. During these seminars, plenary sessions were
combined with working groups meetings, thus allowing for a more direct dialogue and
contacts. The various seminars took place in the EU Member States and in the
Mediterranean Partners.

The programme had two components i) exchange of experiences and training and ii)
setting up a network and a webpage with the aim of promoting cooperation between
judicial professionals of the MP, and it was structured around the following five modules:

Module 1. Initiation to and training in cooperation and international judicial mutual
assistance in criminal matters.

Module 2. Terrorism and interconnection of criminal networks.

Module 3. International dimension of financial procedures. Financial and economic
criminality, in particular money laundering.

Module 4. Initiation to and training in cooperation and international judicial mutual
assistance in civil matters.

Module 5. Management and administration of justice: management of procedures,
computerisation.

A sixth module was added when the programme was extended until December 2007:
Module 6. Justice and commercial affairs.

The programme should have a very practical approach facilitating debate on sensitive
issues for all the countries of the region and, based on presentations made by experts on
each one of the topics covered, it should allow for an exchange of professional and
personal experiences among these professionals of justice. As a consequence, it should
absolutely not be training sessions stricto sensu addressed to MPs judicial officials, nor
was the aim that the MP adapt or reform their own training programmes.



¢) Summary of the activities carried out and timetable

The initial duration covered the period between December 2004 and June 2007.
Afterwards, the EC accepted to extend it until December 2007. The first activity of the
programme was the organisation on 20 December 2004 of the Opening Conference of the
programme that took place in Brussels, and the last activity will be the Closing
conference of the programme that will also take place in Brussels on 17 December 2007.

In short, one can say that during the 36 months of the programme duration, the 30
activities foreseen have been carried out and 505 personalities of the justice sector have
taken part in them (if compared to the 500 persons foreseen initially, this represents a
participation rate of 101%) and from the MP institutions, together with 354 judicial
experts from the EU Member States and 29 experts from the EC. It should be noted as
well that the average participation rate of the MP has been 88% and that, in evaluation
terms, the programme as a whole has been evaluated by 81% of the participants as having
been useful/very useful in 100% of the cases. Out of all the participants in the seminars,
89% were men and 11% women. The total number of joint meeting days has been 104.

Moreover, activities took place in different countries on both shores of the Mediterranean
(21 in the EU Member States: 3 in Belgium, 1 in the Czech Republic, 5 in Spain, 2 in
France, 3 in Greece, 2 in Italy, 1 in Malta, 1 in the Netherlands and 3 in Portugal) and 9
in the Mediterranean partner countries (2 in Jordan, 4 in Morocco and 3 in Turkey).

The number of MP participants has been as follows: 44 from Algeria, 41 from Egypt, 40
from Israel, 55 from Jordan, 38 from Lebanon, 91 from Morocco, 34 from the Palestinian
Authority, 26 from Syria, 47 from Tunisia and 76 from Turkey. In this respect, the PMU
invited a significant number of experts and had a high number of experts from the MP
participate in some specific tasks such as chairing the working sessions or acting as
rapporteurs of the working groups sessions. It can be stated that participants made a
positive evaluation of the initiatives taken to involve MP experts in the Programme
development.

Annex 1 (Overall Work plan) contains an overview of the activities carried out on a
monthly basis during the abovementioned period.

Annex 2 contains tables with detailed statistical data.



3. Most relevant aspects of the seminars of the 6 modules and the 2
conferences

In order to give an overview of the contents or the EuroMed Justice Programme, the most
important aspects dealt with during each one of the 23 seminars of the 6 modules of the
programme and during the 2 conferences organised within the framework of the
programme are listed shortly in the following section. These are excerpts from the Final
declarations of each seminar that were approved by all participants.

The other CD-Rom (Annexes) contains the following documents related to the
activities:

e programmes of each seminar.

e lists of participants of each seminar.

e basic documentation for each topic so that the reader can have an
overview of the legislations and international conventions applicable to
each one of the topics covered by the Programme.



TOPIC 1: “INITIATION TO AND TRAINING IN COOPERATION
AND INTERNATIONAL JUDICIAL MUTUAL ASSISTANCE IN
CRIMINAL MATTERS”

Seminar 1 on “International Judicial Cooperation:
nature and standards ruling this cooperation”
(Lisbon, 10-13 May 2005)

After four working days, this seminar has allowed:

e To become familiar with the different realities concerning international judicial
cooperation in criminal matters;

e To get a better insight into the tools for cooperation and mutual assistance used at
national and international level;

e To stimulate the exchange of practices and experience and set up contacts among
participants in order to promote cooperation with various institutions represented in
the field of justice.

Seminar 2 on “Forms of interstate cooperation: judicial mutual assistance,
extradition and enforcement of foreign decisions”
(Barcelona, 13-16 June 2005)

The topics discussed during this seminar have allowed the participants :

e To become familiar with the different realities concerning extradition and legal
mutual assistance in criminal matters as well as enforcement of foreign decisions,
bearing in mind the efforts of all parties in the judicial and legal field;

e To get a better insight into the systems of extradition and the new concept of
European Arrest Warrant and to benefit from this general framework of mutual
assistance;

e To stimulate the exchange of practices and experience and set up contacts among
participants in order to promote cooperation with various institutions represented in
the field of justice.

Seminar 3 on “Enforcement: implementing rules of constraint measures,
enforcement authorities and enforcement of judgements”
(Rabat, 18-21 July 2005)

The presentations made by the experts and the ensuing debate have allowed the
participants:




e To become familiar with the different realities concerning the enforcement of
judgements and judicial acts in each Mediterranean and EU partner and at the
international and European level as well as the implementing rules of constraint
measures;

e To get a better insight into the enforcement authorities, the international conventions
and instruments to facilitate legal mutual assistance in this context;

e To stimulate the exchange of practices and experience and set up contacts among
participants in order to promote cooperation with various institutions represented in
the field of justice.

Seminar 4 on “Essential guarantees of the procedure and protection
of the rights of the persons prosecuted”
(Istanbul, 19-22 September 2005)

The approach and the contents of the sessions have allowed:

e  To become familiar with the different realities concerning basic minimum standards
of procedural safeguard of the rights of the persons prosecuted in the context of the
European Union as well as the EU Member States and the Mediterranean partners;

e  To get a better insight into the effective implementation of Human rights, especially
with relation to the European Convention on Human Rights (ECHR);

e To stimulate the exchange of practices and experience and set up contacts among
participants in order to promote cooperation with the various institutions represented
in the field of justice.

Seminar 5: “New instruments of international judicial cooperation
in criminal matters”
(Barcelona, 18-21 June 2007)

This seminar on new instruments of international judicial cooperation in criminal
matters has allowed:

e  To further deepen the field of international judicial cooperation in criminal matters
taking into account the conclusions of the seminars already organised under the first
topic of the programme, i.e.:

o Seminar 1: “International Judicial Cooperation: nature and standards
ruling this cooperation”, Lisbon, 10-13 May 2005;

0 Seminar 2: “Forms of inter-state cooperation: judicial mutual assistance,
extradition and enforcement of foreign decisions”, Barcelona, 13-16 June
2005;



o Seminar 3: “Enforcement: implementing rules of constraint measures,
enforcement authorities and enforcement of judgments”, Rabat, 18-21 July
2005;

0 Seminar 4: “Essential guarantees of the procedure and protection of the
rights of the persons prosecuted”, Istanbul, 19-22 September 2005.

To examine, over a period of 4 days, the new instruments of international judicial
cooperation in criminal matters in the EU Member States and in the Mediterranean
Partners;

To get a better insight into judicial cooperation in criminal matters in the European
Union, both at regional and international level, by analysing the instruments of such
cooperation used by international organisations such as the Council of Europe and
the United Nations;

To look into the functioning and best practices of the European Judicial Network;

To acquire in-depth knowledge of the European Arrest Warrant and other systems
for the surrender of wanted persons as simplified extradition procedure in the
European Union;

To discuss the extradition procedure and the problems resulting from it;

To analyse the state of play of the Euro-Mediterranean judicial cooperation in
criminal matters while analysing existing obstacles and how this cooperation could
be improved in the future;

To examine means to protect the victim in a criminal procedure;

To become familiar with the functioning and organisation of judicial training in
Spain during a guided visit to the Spanish Judiciary School for Magistrates;

To be aware of the need to reinforce mutual trust by improving understanding
among judicial authorities by means of stepping up cooperation, while at the same
time trying to identify best practices in the field of international judicial cooperation;

To raise awareness within the relevant authorities in their countries to the need of
using the legal instruments available to them in the framework of international
judicial cooperation in criminal matters;

To establish contacts among participants attending the seminar in order to promote
cooperation between institutions working in the field of justice in the countries
involved;

To keep abreast of the current situation and future developments in each
Mediterranean Partner regarding the topic covered by this seminar;



e  To receive the basic legal documentation — on paper and on CD-Rom- as support to
deepen the topics dealt with by this seminar.

TOPIC 2: “TERRORISM AND INTERCONNECTION OF
CRIMINAL NETWORKS”

This topic, which is particularly sensitive due to the issues at stake but also to the events
that marked the period elapsed since the beginning of the programme, was dealt with in a
professional way and from a strictly judicial viewpoint by the participants.

Seminar 1 on “Definition and criminal indictments.
Transversal aspects of organised crime”
(Madrid, 14-17 November 2005)

The seminar has allowed the participants:

e  To become familiar with the different realities concerning the topic of terrorism and
analyse transversal aspects of organised crime in their legal international context,
among others in the European Union, its Member States and in the Mediterranean
Partners;

e To get a better insight into the role of certain institutions like the International
Criminal Court, the United Nations, the European Union and the Council of Europe
in the fight against terrorism and the prevention of transnational organised crime;

e To stimulate the exchange of practices and experiences, through working groups and
plenary sessions, and set up contacts among participants in order to promote
cooperation with the various institutions represented in the field of justice.

Seminar 2 on “Terrorism”
(The Hague, 12-15 December 2005)

Based on the presentations made by speakers from European and international
organisations, the most discussed issues during the seminar were :

e To analyse deeply the different realities concerning the topic of terrorism and the
fight against terrorism in their legal national and international context;

e To get a better insight into the exchange of information in the fight against terrorism
and against the financing of terrorism, underlining the role of institutions like
Eurojust and Europol;




To stimulate the exchange of practices and experiences, through working groups and
plenary sessions, and set up contacts among participants in order to promote
cooperation with the various institutions represented in the field of justice.

Seminar 3 on “Criminal networks”
(Porto, 23-26 January 2006)

During this seminar on criminal networks, the main focus was put on the following
objectives:

To analyse deeply the different realities and causes related to criminal networks and
the fight against criminal networks in their legal national, international context, in
the European Union, its Member States and in the Mediterranean Partners;

To get a better insight into the essence of the fight against organised crime in
relation with money laundering, smuggling drugs or human being and immigrants
trafficking and the role of the international and European organisations as for
instance institutions like Eurojust and Europol;

To stimulate the exchange of practices and experiences, through working groups on
the main causes of transnational organised crime and plenary sessions on the forms
of repression of organised crime, as well as set up contacts among participants in
order to promote cooperation with the various institutions represented in the field of
justice.

Seminar 4 on “Judicial Strategies”
(Rabat, 13-16 February 2006)

The analysis of judicial strategies in criminal matters has allowed the civil servants who
took part in the four days of the seminar to get to know and discuss aspects such as:

To analyse in-depth the different judicial strategies for the fight against terrorism at
national, regional and international level in relation with, among others, the
following points:

o To work towards an increasing cooperation and coordination in the field of
international judicial and administrative cooperation between partner states;

o To bear in mind the complexity of the fight against terrorism underlining the
need for coordination in the judicial and criminal policy fields but also in
other fields like intelligence services, police, economy, etc.

o To move towards a common language and interpretation that will facilitate
cooperation and coordination with the institutions concerned.

To get a better insight into the essence of the fight against terrorism and organised
crime through international organisations like the European Union, the Council of
Europe, the International Criminal Court and the United Nations;



To stimulate an exchange of practices and experiences, through working groups on
main policies for efficient strategies for the fight against international terrorism as a
common objective of the international community and plenary sessions on the
definition of judicial strategies, as well as to establish contacts among participants in

order to promote cooperation with the various institutions represented in the field of
justice.



TOPIC 3: “INTERNATIONAL DIMENSION OF FINANCIAL
PROCEDURES; FINANCIAL AND ECONOMIC CRIMINALITY, IN
PARTICULAR MONEY LAUNDERING”

This module dealt in depth with financial crimes, among others money laundering, as a
fundamental factor in the fight against organised crime from an economic and financial
perspective.

Seminar 1 on “International standards for fighting money laundering”
(Paris, 24-27 April 2006)

This seminar has allowed for an in-depth analysis of the international standards
applicable to the fight against terrorism and organised crime, and more particularly:

e To analyse, over a period of 4 days, the European, national and international
standards for fighting money laundering, more particularly the 40+9
recommendations of the Financial Action Task Force on Money Laundering, the
third EU directive of 2005 on the prevention of the use of the financial system for
the purpose of money laundering and terrorist financing, the reviewed Council of
Europe’s Convention of 2005 on laundering, search, seizure and confiscation of the
proceeds from Crime and terrorism financing, and the United Nations Conventions
containing provisions related to fighting money laundering;

e To get a better insight on the role of the European Union, EuroJust, the United
Nations, the Council of Europe and the Financial Action Task Force in fighting
Money Laundering;

e  To bear in mind the complexity of the fight against Money Laundering underlining
the need of creating links between the private sector, financial and non financial
institutions in order to fight effectively against Money Laundering;

e To get a better insight into the issue of the fight against Money Laundering by
studying provisional and confiscation measures at national and international level;

e To stimulate an exchange of practices and experiences, through working groups and
the study of practical cases, and through plenary sessions, as well as to establish
contacts among participants in order to promote cooperation with the various
institutions represented in the field of justice.




Seminar 2 on “Exchange of non judicial information and its procedural use.
Launching the cooperation procedure”
(Brussels, 15-18 May 2006)

Exchange of information among judicial authorities of different countries is crucial to
achieve concrete results and at least to improve international cooperation. This seminar
offered an opportunity:

e To analyse, over a period of 4 days, the problematic of the exchange of non judicial
information in the framework of the fight against money laundering, mainly
analysing the role of the National Financial Units and national legal bodies and the
cooperation of the Financial Intelligence Units at the international level,

e To get a better insight on the role of Europol, the United Nations, the Council of
Europe and the Financial Intelligence Units in the EGMONT group in fighting
Money Laundering;

e  To bear in mind the complexity of the fight against Money Laundering underlining
the need of close cooperation between police and judicial institutions as well as the
financial and non financial institutions in order to fight more effectively Money
Laundering;

e To get a better insight into the issue of the fight against Money Laundering by
studying the practical side related to cross-border investigation by securing evidence
and sources of information;

e To stimulate an exchange of practices and experiences, through working groups on
the use of non judicial tools, and through plenary sessions, as well as to establish
contacts among participants in order to promote cooperation with the various
institutions represented in the field of justice.

Seminar 3 on “Mechanisms and legal gaps allowing for opacity;
recycling capital from criminal origin”
(Ankara, 12-15 June 2006)

Opacity represents one of the aspects that are an obstacle to resolution of judicial cases in
the framework of economic and financial criminality; therefore, the seminar emphasized

the mechanisms and gaps that can contribute to such opacity. Consequently, this seminar
served:

e To analyse, over a period of 4 days, the problematic of the mechanisms and legal
gaps allowing for opacity and the recycling of capital from criminal origin in the
framework of money laundering, and study the different ways of anti-money
laundering control like, for instance, the relevance of the third EU directive and



other legal instruments, at national and international level, to combat this criminal
phenomenon.

e To get a better insight on the role of the European Union, the FATF (Financial
Action Task Force) and the Council of Europe, especially the Moneyval committee,
in the fight against money laundering and financing of terrorism; as well as the
efforts provided by the MEDA partners in their legal instruments;

e  To bear in mind the complexity of the fight against Money Laundering underlining
the need of close cooperation between police and judicial institutions as well as
between financial and non financial institutions in order to fight effectively Money
Laundering and financing of terrorism;

e To get a better insight into the issue of the fight against Money Laundering by
analysing the liability of legal persons in this context and the use of offshore havens;
in addition to this, to analyse, on a practical basis, the suspicious transactions
reporting and the use of modern technologies to identify and fight them;

e To stimulate an exchange of practices and experiences, through working groups on
the juridical and practical obstacles in the framework of fighting money laundering,
and through plenary sessions, as well as to establish contacts among participants in
order to promote cooperation with the various institutions represented in the field of
justice.

Seminar 4 on “Financial operations of money laundering”
(Amman, 17-20 July 2006)

This activity was of real interest and turned out to be topical; it allowed the participants:

e To analyse, over a period of 4 days, the problematic of the financial operations of
money laundering in the international context, in the framework of the fight against
money laundering, mainly analysing international instruments such as the Council of
Europe conventions of 1990 and 2005 on laundering, search, seizure and
confiscation of the proceeds from crime and on the financing of terrorism, the 40 + 9
recommendations of the FATF on Money Laundering and the EU relevant
instruments;

e To get a better insight into the links of money laundering with other crimes like
corruption, organised crime and drug trafficking;

e  To bear in mind the complexity of the fight against Money Laundering underlining
the need of close cooperation not only at international level but also at national level
between police and judicial institutions as well as the financial and non financial
institutions in order to fight effectively Money Laundering;



To get a better insight into the issue of the fight against Money Laundering by
studying the most relevant financial operations of money laundering, like credit
cards and electronic banking and an alternative remittance system like the
HAWALA system;

To stimulate an exchange of practices and experiences, through working groups and
through plenary sessions on practical cases about money laundering, corruption and
financing of terrorism;

To establish contacts among participants in order to promote cooperation with the
various institutions represented in the field of justice.



TOPIC 4: “INITIATION TO AND TRAINING IN COOPERATION
AND INTERNATIONAL JUDICIAL MUTUAL ASSISTANCE IN
CIVIL MATTERS”

International cooperation and mutual assistance in civil matters is also a current issue
affecting an increasing number of families and thus in the framework of this topic, this
seminar dealt with issues of particular significance and topicality.

Seminar 1 on “Problems arising from mixed marriages. Rights protection of
unaccompanied minors facing difficult situations”
(Rome, 11-14 September 2006)

The four days of the seminar have enabled the participants to analyse and discuss
important and real cases related to this topic, as well as:

e To examine, over a period of 4 days, the problematic of mixed marriages and
unaccompanied minors facing difficult situations by analysing the international
instruments such as the United Nations Convention on the Rights of the child of
1989, the Hague Conference on Private International Law conventions like the
Convention on the Civil Aspects of International Child Abduction of 1980, the
Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Cooperation in respect of Parental Responsibility and Measures for the Protection of
Children of 1996, the EU instruments and regulations on this topic, like the 2006 EU
communication (COM (2006) 367) Towards an EU strategy on the rights of the
child and the Council of Europe tools for the protection of children’s rights;

e To get a better insight into the different legal instruments at national and
international level for the protection of children’s right from the point of view of a
Mediterranean Partner and a EU Member State;

e  To bear in mind the complexity of the cross frontier family law issues and the need
of close cooperation at international level,

e To get a better insight into the issue of mixed marriages and its conflict of law and
competence as well as the exchange of information between different countries on
this concrete topic;

e To stimulate an exchange of practices and experiences, through working groups and
through plenary sessions on practical cases about international civil cooperation and
how to deal with the problematic of mixed marriages and the protection of children
rights in difficult situation;




To establish contacts among participants in order to promote cooperation with the
various institutions represented in the field of justice.

Seminar 2 on “Implications of dual nationality”
(Valletta, 13-16 November 2006)

Implications of dual nationality are another aspect which very often affects citizens ; in
this sense, this activity was an opportunity:

To examine, over a period of 4 days, the problematic of the implications of dual and
multiple nationality from different perspectives:

0 By analysing the situation in EU Member States and in the Mediterranean
Partners, studying the different nature of national legislations on nationality
and the impact of the international scenario in domestic law;

o0 By taking into account the specific status of refugees and the measures
preventing statelessness when dealing with dual nationality;

0 By explaining the question of dual nationality and its link with legal
migrations.

To get a better insight into the different legal instruments at international level,
analysing, among others, the European Convention on Nationality;

To analyse the effects of multiple nationality on the status of persons foreseen in
international instruments and various national laws;

To learn about the advantages of the Hague Children’s Conventions of The Hague
Conference on Private International Law which provide the practical machinery to
enable Member States of the Conventions to work together where they have a shared
responsibility to protect children, and which use the criterion of habitual residence
of the child rather than the criterion of his/her nationality as a connecting factor to
determine, amongst others, jurisdiction and applicable law;

To better understand the complexity and the differences related to the question of
nationality and the need to enhance cooperation at international level,

To get a better insight into the issue of family mediation, as an alternative to the
judicial proceedings especially in cases of family law, and verify the different fields
of application at European level,

To stimulate an exchange of practices and experiences, through working groups and
through plenary sessions on practical cases on the basis of the relevant case law of
the Court of Justice of the European Communities on dual nationality and free
movement of persons;



e To establish contacts among participants in order to promote cooperation among
institutions of different countries working in the field of justice;

e To be informed about the future developments of each Mediterranean Partner in
relation with the topic of the seminar.

Seminar 3 on “Implications of conflicts of law and competence”
(Marrakech, 11-14 December 2006)

These civil issues grouped under Topic 4 often give rise to conflicts of laws and
competences, and this seminar offered an opportunity:

e To examine, over a period of 4 days, the issue of conflicts of law, judicial
jurisdiction, recognition and enforcement of judgments from different perspectives:

0 By analysing the situation the in EU Member States and the Mediterranean
Partners and studying the implications of conflicts of law and competence as
well as the impact of private international law on domestic law;

0 By taking into account the instruments in force such as the Conventions of
the Hague Conference and learning about the essential principles of the
Malta Process on cross-border issues related to family law;

0 By getting a better insight into the evolution towards a common justice area
through communitarisation of private international law since the Treaty of
Amsterdam and by analysing various European legal instruments, such as the
Brussels Convention and the following regulations:

= Brussels I : Council Regulation (EC) 44/2001 on jurisdiction and
the recognition and enforcement of judgements in civil and
commercial matters

= Brussels IlI: Council Regulation (EC) 1347/2000 on jurisdiction
and the recognition and enforcement of judgements in matrimonial
matters and in matters of parental responsibility for children of
both spouses

= Brussels Il bis: Council Regulation (EC) 2201/ 2003 repealing
Regulation EC 1347/2000

e To point out the challenges of a common approach in the choice of jurisdiction,
especially in the field of family law, explaining the importance, in the Children’s
Conventions of the Hague Conference on Private International Law, of the criterion
of habitual residence of the child as primary connecting factor;

e To learn about the importance of moving towards mediation and conciliation
between the parents in order to facilitate solutions for the protection of children’s
rights;



To analyse the role of the European Judicial Network in Civil and Commercial
Matters as instrument improving and simplifying international judicial cooperation
on these matters between the EU Member States;

To get to know the implications for third countries of the situation created in the
European Community following, among others, the opinion given by the European
Court of Justice on the conclusion of the new revised Lugano Convention;

To consider the need of promoting a climate of mutual trust and knowledge of
judicial systems so that a fruitful international judicial cooperation in civil matters
can be developed;

To get a better insight into the issue of conflicts of law and jurisdiction in a practical
way by analysing cases on the subject in order to get a more complete picture
through exchange of practices and experience, working groups and plenary sessions;

To establish contacts among participants attending the seminar in order to promote
cooperation among institutions of different countries working in the field of justice;

To receive the basic legal documentation as support to deepen the topics dealt with
by this seminar;

To be informed about the current situation and the future developments of each
Mediterranean Partner in relation with the topic of the seminar.

Seminar 4 on “Exequatur of foreign judgments. Incompatibility of legislations”

(Seville, 15-18 January 2007)

This activity allowed the participants:

To examine, over a period of 4 days, the procedure of exequatur, enforcement of
judgments and the conflict of law from different perspectives:

0 By analysing the situation the in EU Member States and the Mediterranean
Partners and by a more specific study of the exequatur of foreign judgments
as well as of the impact of private international law in this field,;

0 By taking into account the instruments in force such as the convention of
The Hague Conference of 1996 on international protection of children and
the draft convention on the international recovery of child support and other
forms of family maintenance, and learning about the essential principles of
the Malta Process on cross-border issues related to family law;

0 By getting a better insight into the evolution towards a common justice area
through simplification of procedures within the European Union for mutual
recognition and progressively giving up the exequatur, and by analysing the
objective of a “free movement of judgments”. This evolution can clearly be
seen, among others, in the following list of legal instruments:



= Brussels Convention on jurisdiction and enforcement of judgments in
civil and commercial matters;

» Brussels I : Council Regulation (EC) 44/2001 on jurisdiction and the
recognition and enforcement of judgements in civil and commercial
matters;

= Brussels Il: Council Regulation (EC) 1347/2000 on jurisdiction and the
recognition and enforcement of judgements in matrimonial matters and
in matters of parental responsibility for children of both spouses;

= Brussels Il bis: Council Regulation (EC) 2201/ 2003 repealing
Regulation EC 1347/2000;

= Council Regulation (EC) 1348/2000 on the service in the Member States
of judicial and extrajudicial documents in civil or commercial matters;

= Council Regulation (EC) 805/2004 creating a European enforcement
order for uncontested claims.

To point out the importance of mutual recognition as cornerstone for international
judicial cooperation in civil and commercial matters;

To learn about the importance of moving towards mediation as alternative solution
for conflict resolution;

To analyse the access to justice in cross-border issues, by revising the Council of
Europe Agreement on the service of requests for judicial assistance and the
convention of The Hague Conference on international access to justice, and finally
by an in-depth discussion on the new European directive 2002/8/EC on access to
justice;

To get informed through an experts round table of what’s at stake in the future
project within the European civil procedure;

To discuss about the possibility for the Mediterranean Partners of adhering to
European regulations which have a mere formal implication and which could
simplify international judicial cooperation. One example in this respect could be the
regulation on the service in the Member States of judicial and extrajudicial
documents;

To take into account the necessity of continuing promoting a climate of mutual trust
and knowledge of judicial systems so that a fruitful international judicial
cooperation in civil matters can be developed;



e To get a better insight into the issue of recognition and enforcement of foreign
judgments in a practical way by analysing a practical case on the subject in order to
get a more complete picture through exchange of practices and experience, working
groups, a round table and plenary sessions;

e  To establish contacts among participants attending the seminar in order to promote
cooperation among institutions of different countries working in the field of justice;

e To receive the basic legal documentation — on paper and on CD-Rom- as support to
deepen the topics dealt with by this seminar;

e To be informed about the current situation and the future developments of each
Mediterranean Partner in relation with the topic of the seminar.

Seminar 5: “International judicial cooperation in the field of family law”
(Rabat, 16-19 July 2007)

As already mentioned, the Programme was extended by the EC until the end of
December 2007 and, as a consequence, the PMU, following up the requests made by the
MPs, proposed to the EC to deepen a number of civil matters. Hence, this seminar has
allowed:

e To further deepen the field of international judicial cooperation in civil matters
taking into account the conclusions of the seminars already organised under the 4™
Topic of the programme, i.e.:

0 Seminar 1: “Problems arising from mixed marriages. Rights protection of
unaccompanied minors facing difficult situations”, Rome, 11-14 September
2006;

0 Seminar 2: “Implications of dual nationality”, Valetta, 13-16 November
2006;

o Seminar 3: “Implications of conflicts of law and conflicts of competence”,
Marrakech, 11-14 December 2006;

o Seminar 4: “Exequatur of foreign judgments. Incompatibility of
legislations”, Seville, 15-18 January 2007.

e To examine, over a period of 4 days, family law in the EU Member States and the
co-existence of different religious regimes in the Mediterranean Partners;

e To get a better insight into judicial cooperation in civil matters, in particular in the
field of family law, both at regional and international level, by analysing the
instruments of such cooperation used by international organisations such as the
Council of Europe, the European Union and the Hague Conference on Private
International Law;



To acquire certain knowledge of the effects of dissolution of mixed marriages and
its problems of jurisdiction and applicable law, and also the enforcement of
judgments in the field of family law;

To discuss the question of parental responsibility by analysing the example of a
European Union Member State and the impact of European and international legal
documents at national level;

To analyse the state of play of the existing obstacles and difficulties in the Euro-
Mediterranean cooperation in family law, drawing up conclusions and
recommendations with a view to improving it;

To examine the means and the role of international judicial cooperation in child’s
protection in the framework of the Council of Europe and the Hague Conference on
Private International Law;

To discuss in a round table the role of mediation in solving family disputes, while
sharing the specificities of this system in the Mediterranean Partners;

To discuss the question of maintenance obligations in the perspective of a
Mediterranean Partner;

To visit, in an institutional framework, the Court of appeal and the First Instance
Trade Tribunal in Casablanca as well as the Moroccan Ministry of Justice where the
participants have learnt about the main lines of work of the Moroccan government in
the field of family law ;

To be aware of the need to reinforce mutual trust by improving understanding
among judicial authorities by means of stepping up cooperation, while at the same
time trying to identify best practices in the field of international judicial cooperation;

To raise awareness within the relevant authorities in their countries of the need of
using the legal instruments available in the framework of international judicial
cooperation in civil matters;

To establish contacts among participants attending the seminar in order to promote
cooperation between institutions working in the field of justice in the countries
involved;

To keep abreast of the current situation and future developments in each
Mediterranean Partner regarding the topic covered by this seminar;

To receive the basic legal documentation — on paper and on CD-Rom- as support to
deepen the topics dealt with by this seminar.



TOPIC 5: “MANAGEMENT AND ADMINISTRATION OF JUSTICE:
MANAGEMENT OF PROCEDURES, COMPUTERISATION”

When the programme was designed, it was considered that in addition to the topics of the
first four modules, it would be a good idea to also know the features of the MPs judicial
systems as well as some models of the EU Member States, management and
administration of justice in these countries, and last but not least training of judicial
professionals.

Seminar 1 on “Judicial Systems |”
(Athens, 12-15 February 2007)

This first seminar based on the knowledge of judicial systems in the Euro-Mediterranean
framework has allowed the participants:

e Toexamine, over a period of 4 days, the diversity of the different judicial systems:

0 by analysing the situation in the EU Member States and Mediterranean
Partners, more concretely the judicial systems in France, Turkey, Greece and
Lebanon;

0 by taking into account the experience of international organisations like the
Council of Europe and the OSCE in assessing and supporting judicial legal
systems in order to improve them and find best practices to implement;

0 by getting a better insight into the settlement of a judicial system by the
United Nations in a post-conflict area like in the case of Kosovo.

e  To point out the respect of human rights and the rule of law as the guiding principles
to be followed to achieve a fair judicial system;

e To study how each judicial system guarantees Human Rights’ respect and the rule of
law, bearing in mind its traditional, cultural and religious peculiarities;

e To analyse the independence of the judiciary and the judge as an essential guarantee
for the implementation of justice;

e To agree on the need to improve efficiency of justice by updating means and tools
used to implement justice;

e To be aware of the importance of exchanging practices and mutual knowledge as a
cornerstone for understanding and cooperating in the field of justice and to multiply
this exchange of ideas and experiences for a better optimisation of a compatible
approach by cooperating together in mutual trust, trying to find the best possible
practices while respecting the specificities of each legal judicial system;




e To take into account the necessity of further promoting a climate of mutual trust so
that a fruitful international judicial cooperation can be developed,;

e To get a better insight into essential and fundamental values for a successful judicial
system by analysing the issue through different angles in order to get a more
complete picture by means of an exchange of practices and experience, working
groups, a round table and plenary sessions;

e To establish contacts among participants attending the seminar in order to promote
cooperation among institutions of different countries working in the field of justice;

e  To receive the basic legal documentation — on paper and on CD-Rom- as support to
deepen the topics dealt with by this seminar;

e To keep abreast of the current situation and future developments in each
Mediterranean Partner regarding the topic covered by this seminar.

Seminar 2 on “Judicial Systems I1”
(Prague, 12-15 March 2007)

Other examples of judicial systems analysed during this second seminar have allowed the
participants:

e Toexamine, over a period of 4 days, the diversity of the different judicial systems:

o by analysing the different characteristics of the judicial systems of the EU
Member States and the Mediterranean Partners;

o by taking into account the problematic of the interaction and compatibility
between secular and religious courts, in the perspective of a EU Member
State and a Mediterranean Partner, as well as through debating in round table
the principles of Islamic law, sharia, its scope and its place in the judicial
system of the countries that apply it.

e To point out the importance of the principle of independence of judges as an
essential guarantee for a successful and modernised judicial system;

e To analyse the advisability of ethic codes of conduct for judges in the performance
of their duties;

e To study the scope of Article 6 of the European Convention on Human Rights
(ECHR) by analysing the right of everyone to an independent and impartial court
and a fair trial and to be presumed innocent, illustrated by the case law of the
European Court of Human Rights (ECHR) concerning this article;



To analyse the way in which the judiciary safeguards individual rights and freedoms
and protects human rights in the Euro-Mediterranean region;

To learn about the role, competences of the International Criminal Court, and the
general principle of nulum crimen sine lege;

To examine the framework of the judicial international cooperation in family
matters through multilateral and bilateral conventions;

To be aware of the importance of exchanging practices and mutual knowledge as a
cornerstone for understanding and cooperating in the field of justice in a climate of
mutual trust, trying to find the best possible practices in respecting the specificities
of each legal judicial system;

To get a better insight into essential and fundamental values for a successful judicial
system by analysing the issue through different angles in order to get a more
complete picture by means of an exchange of practices and experience, working
groups, a round table and plenary sessions;

To establish contacts among participants attending the seminar in order to promote
cooperation among institutions of different countries working in the field of justice;

To receive the basic legal documentation — on paper and on CD-Rom- as support to
deepen the topics dealt with by this seminar;

To keep abreast of the current situation and future developments in each
Mediterranean Partner regarding the topic covered by this seminar.

Seminar 3 on “Management and Administration of Justice”
(Istanbul, 16-19 April 2007)

Management and administration of justice represent one of the basic pillars of Western
societies; hence, getting to know experiences and good practices of other neighbouring
countries turns out to be a necessary exercise. Therefore, the approach followed, the
contents analyzed and the practical cases presented have allowed the participants:

To examine, over a period of 4 days, the different practical ways of managing and
administrating justice in the different EU and Meda Partners;

To point out the importance of quality and efficiency as an essential guarantee for a
successful and modernised management of justice;

To analyse the management of judicial time and find specific measures that can be
taken to reduce the length of courts proceedings and to reach a judicial decision;



To study the scope of two international cooperation programmes (Moroccan-
Spanish programme and UNDP-POGAR) promoting the rule of law and integrity for
the consolidation and modernisation of the administration of justice;

To analyse the outcomes of computerisation through the Belgian and Turkish
experiences and the use of new technologies as a way to improve the administration
and management of justice, bearing in mind their implications for data protection;

To examine Alternative Disputes Resolution Methods (ADR) focused mainly on
mediation and their impact on the workload of judges and magistrates;

To share the experience of two international associations of judges and their
common goal to safeguard the independence of the judiciary, as an essential
requirement of the judicial function and guarantee of human rights and freedom;

To be aware of the importance of exchanging practices and mutual knowledge as a
cornerstone for understanding and cooperating in the field of justice in a climate of
mutual trust, trying to find the best possible practices, while respecting the
specificities of each legal judicial system;

To get a better insight into the different ways of managing and administrating justice
by analysing the issue through different angles in order to get a more complete
picture by means of an exchange of practices and experience, working groups on the
access of justice and its legal obstacles, a round table and plenary sessions;

To establish contacts among participants attending the seminar in order to promote
cooperation among institutions of different countries working in the field of justice;

To receive the basic legal documentation — on paper and on CD-Rom- as support to
deepen the topics dealt with by this seminar;

To keep abreast of the current situation and future developments in each
Mediterranean Partner regarding the topic covered by this seminar.

Seminar 4 on “Training”
(Amman, 14-17 May 2007)

Finally, during this fourth seminar in-service judicial training was discussed and some
concrete examples were given of how MPs are working in this field; a broader approach
of the issue was followed and in general this activity allowed:

To examine, over a period of 4 days, the different judicial training systems in the EU
Member States and Mediterranean Partners;



To analyse the quality of the training of magistrates and judicial administrative staff
and the common European and Mediterranean standards for judicial training,
examining among others the magistrates’ training needs;

To point out the importance of initial judicial training and in-service training as a
guarantee of independence and a successful implementation of justice;

To get a better insight into the role of the Council of Europe in the field of judicial
training, presenting its recent works focused on training through the European
Commission for the Efficiency of Justice and the Consultative Council of European
judges;

To study the scope of two international networks, the Lisbon Network and the
European Judicial Training Network, emphasizing the importance of developing
exchanges and contacts, while also enhancing mutual knowledge of judicial systems
through, among others, exchange programmes for judges;

To present and analyse the relevancy of creating a Euro-Mediterranean Network in
the field of Judicial Training, promoting dialogue between judicial raining
institutions of this region, and to agree to set up two working groups on the topics of
“Recruitment and initial training systems of judges” and “In-service training for
judges” and to report in the final conference of the programme;

To be aware of the need to strengthen mutual confidence by improving mutual
understanding among judicial authorities and different legal systems, improving the
quality of training and promoting mutual knowledge as a cornerstone for
understanding and cooperation in the field of justice, trying to find the best possible
practices in the field of judicial training;

To get a better insight into performing training activities through the evaluation of
training programmes and proposals of new rules for training by means of interactive
working groups, round tables and plenary sessions;

To establish contacts among participants attending the seminar in order to promote
cooperation between institutions working in the field of justice in the countries
involved;

To keep abreast of the current situation and future developments in each
Mediterranean Partner regarding the topic covered by this seminar;

To receive the basic legal documentation — on paper and on CD-Rom- as support to
deepen the topics dealt with by this seminar.



TOPIC 6: “JUSTICE AND COMMERCIAL AFFAIRS”

This topic was added when the programme was extended until December 2007. On
several occasions during the programme, the MPs had expressed their interest in dealing
with a topic which would be of particular interest for the whole region given the socio-
economic situation of most MPs.

Seminar 1 on “Justice and Commercial affairs”
(Athens, 12-15 November 2007)

Both the seminar approach and the contents of the presentations enabled the participants
to discuss issues which are very important to them in their daily life, and in particular
they were able:

e To examine, over a period of 4 days, the relevant topics of the international
commercial law;

e To get a better insight into the conflict of law in contractual and non-contractual
obligations by analysing the European and International instruments on this matter,
more concretely the recent European regulation 864/2007 in this subject;

e To acquire in-depth knowledge of the international arbitration in commercial
matters;

e To discuss the question of the role of uniform rules of international trade and the
importance of certain rules as, for instance, the rules on international arbitration in
commercial matters;

e To analyse the state of play of the existing consumer’s protection policy at the
European level through the point of view of a European consumer centre, its role
and activities, the Alternative Dispute Resolution (ADR) as an option to protect
consumers, and the EU recommendations in this field, specifically the networks of
arbitration of consumption;

e To examine, through a case study, the law applicable to the contract in a practical
case on offsetting credits and debts in bankruptcy proceedings between two EU
Member States;

e To discuss in a round table compared experiences on the application of the United
Nations Convention on Contracts for the international sale of goods (Vienna
Convention of 1980);

e To discuss the question of insolvency, and mainly the recent EU insolvency
regulation;




To discuss the need of preventing practices which have as object or effect the
restriction or distortion of competition within a common market both in the
international and national level;

To emphasize the importance of the protection of intellectual property rights in a
common market;

To raise awareness within the relevant authorities in their countries of the need of
using the legal instruments available to them in the framework of international
judicial cooperation in commercial matters;

To establish contacts among participants attending the seminar in order to promote
cooperation between institutions working in the field of justice in the countries
involved;

To keep abreast of the current situation and future developments in each
Mediterranean Partner regarding the topic covered by this seminar;

To receive the basic legal documentation — on paper and on CD-Rom- as support to
deepen the topics dealt with by this seminar.



Follow hereunder the final declarations/operational conclusions of the two conferences,
the opening conference and the closing conference of the programme.

OPENING CONFERENCE
(Brussels, 20 December 2004)

We, the participants(*) in the Opening Conference of the EuroMed Justice Programme of
the European Commission, supported by the MEDA Programme in the framework of the
EU Euro-Mediterranean Policy, in our capacity of representatives of Training Centres or
Institutions in the field of Justice or experts from the competent institutions or ministries
of the Mediterranean Partners and the EU Member States, after one working day and at
the end of this Conference, express the following conclusions:

1. We welcome the initiative taken by the European Commission to launch this
Regional Cooperation Programme in the field of JHA (EuroMed Justice) for the
Mediterranean Partners which falls under Chapter 1 of the Barcelona Declaration of
November 1995. The Regional Cooperation Programme in the area of justice, the
fight against illicit drugs, organised crime, and terrorism, as well as cooperation on
the questions linked to the social integration of immigrants, migration and movement
of persons, is financed by the MEDA programme. This programme represents among
other a significant step towards creating an area of peace and stability in the Euro-
Mediterranean region and aims at supporting the strengthening and the development
of institutional and administrative capacity, good governance and sound public
administration in the areas of justice, at contributing to the implementation of the
Association Agreements, to the setting-up of a Euro-Mediterranean Network in the
field of judicial training, as well as at improving management capacity and skills of
the Mediterranean Partners in the field of justice.

2. Pursuant to the objectives of this Conference and taking into account the
recommendations made during the working sessions and the discussions,

a) we pay the due attention to the approach and the guidelines of the 5 topics (-
Initiation to and training in cooperation and international judicial mutual
assistance in criminal matters; -terrorism and interconnection of criminal
networks; -international dimension of financial procedures; economical and
financial criminality, in particular money laundering; -initiation to and training in
cooperation and international judicial mutual assistance in civil matters; -
management and administration of justice: management of procedures,
computerisation), and express our willingness to further contribute to defining the
contents of these topics which will be finalised during each preparatory meeting;
and

b) we take due note of the participants’ profile, the selection procedure and criteria as
well as the timetable set for organising the various activities provided for in the
above-mentioned 5 topics.




. We would be grateful if these operational conclusions could be sent to the National
Focal Points of the EU Member States and of the Mediterranean Partners.

. The participants of the MEDA partners expressed their wish to find a solution with
regard to the Arabic language.



CLOSING CONFERENCE OF THE
EUROMED JUSTICE PROGRAMME

(Brussels, 17 December 2007)

FINAL DECLARATION AND PROPOSAL OF RECOMMENDATIONS

We, the participants (*) in the Closing Conference of the EuroMed Justice Programme of
the European Commission, supported by the MEDA Programme in the framework of the
EU Euro-Mediterranean policy, in our capacity of experts from the Ministries of Justice
and/or judicial institutions of the Mediterranean Partners and the EU Member States,
after one working day and at the end of this Conference, express the following
conclusions:

1. We would like to thank the European Commission for having launched this
Regional Cooperation Programme in the field of JHA (EuroMed Justice) for the
Mediterranean Partners which falls under Chapter 1 of the Barcelona Declaration
of November 1995. The Regional Cooperation Programme in the area of justice,
the fight against illicit drugs, organised crime, and terrorism, as well as
cooperation on the questions linked to the social integration of immigrants,
migration and movement of persons, is financed by the MEDA programme. This
programme represented, among others, an important step towards creating an
area of peace and stability in the Euro-Mediterranean region, and was aimed at
supporting the strengthening and development of institutional and administrative
capacity, good governance and sound public administration in the field of justice;
it has also contributed to promote contacts between the judicial authorities with a
view to creating links between the various partners, and to improving
management capacity and skills of the Mediterranean Partners in the field of
justice.

2. Pursuant to the objectives of this conference, considering the work carried out
during the whole programme and taking into account the debates held and the
documentation provided, and after having had internal meetings with other
colleagues, we make a very positive evaluation of the development of the
EuroMed Justice Programme which:

i) has allowed us to improve our knowledge of our judicial systems, start a
dialogue with other colleagues, present and share concrete experiences, and
discuss topics of great judicial relevance which are of our interest and
concern;

i) has had an impact and also positive effects in each one of our countries. In
this respect, we could make ourselves acquainted with the various
international legal texts in each of the topics covered by the programme;




iii) was an opportunity to deepen the various judicial practices of our
Mediterranean neighbours and of our European partners, as well as to be
informed of training programmes delivered by the various judicial schools.

iv) incited us to set up a Euro-Mediterranean Network in the field of judicial
training as well as a Euro-Mediterranean Network of professionals of justice,
which we fully support.

As a general comment, participants underline the relevance of the 6 topics developed
during the programme. More particularly, they propose the following subjects to be
deepened:

Topic 1: Initiation to and training in cooperation and international
judicial mutual assistance in criminal matters.

— Corruption at international level.
Topic 2: Terrorism and interconnection of criminal networks.

— Further develop the issue of cybercrime (new technologies).

— Step up training of judges in the field of fight against criminal
networks, inter alia, from a technological point of view and in
order to improve enforcement of orders and judgments.

— Protection of victims of terrorist attacks.

— Radicalisation in prisons (prevention).

— Human beings trafficking.

Topic 3: International dimension of financial procedures; financial
and economic criminality, in particular money laundering.

— Further deepen the issue of money laundering (unify the
qualification of money laundering).

— Problems concerning prescription and non-prescription of some
crimes.

Topic 4: Initiation to and training in cooperation and international
judicial mutual assistance in civil matters.

— Mixed marriages.

— Mediation as essential tool to solve family conflicts.

— Importance of continued involvement of the Hague Conference on
Private International Law in future activities on the topic of family
law.



Topic 5: Management and administration of justice: management of
procedures, computerisation.

— Modernisation and computerisation of justice.
Topic 6: Justice and commercial affairs

— International arbitration in commercial matters, (ADR),
conciliation, mediation.

— eCommerce.

— Bankruptcy and judicial settlement.

There are no other recommendations of other possible topics related to the above-
mentioned topics.

General Recommendation: the EC should continue, regardless of bilateral programmes
with the MP — Euro-Mediterranean Programmes of regional scope in order to reach the
objectives of the Euro-Mediterranean Partnership, one of them being the creation of an
area of peace and stability in the region.

The participants thank the EC for this programme, all the MP, the EU Member States and
the international organisations which contributed to the seminars.

We would be grateful if this final declaration could be sent to the judicial authorities and
to the National Focal Points of the EU Member States and the Mediterranean Partners.

Last but not least, the participants from the Mediterranean Partners express their gratitude
to the EC for having made it possible to use Arabic as working language during the
seminars of the Programme.

Read and approved by all the participants in the Closing conference, Brussels, 17
December 2007

(*) See list attached



4. Relevant issues resulting from the discussions and practical cases:
two different viewpoints on each topic

The PMU asked some senior experts that attended the Programme seminars to write a
short note on the most relevant aspects that, in their opinion were discussed during the
plenary sessions or the working groups. Of course, the objective is not to be exhaustive,
but simply to indicate some major features, ideas, comments, reflections and/or
conclusions that, according to these experts, resulted from the seminars.

Module 1

Module 2

Module 3

Module 4

Module 5

Module 6

Article 1:

Article 1:
Article 2:

Article 1:
Article 2:
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Article 2:
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Article 2:
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Topic 1: Initiation to and training in

cooperation and international judicial

mutual assistance in criminal matters

Article 1

Mr. Abdeljouad RAISSI, Magistrate,
Institut Supérieur de la Magistrature
Rabat, Morocco

Nobody can deny the key role that international
cooperation can constantly play between sovereign
States, in all vital sectors, essentially at judicial level,
and more especially in criminal matters. Specific
actions taken in this context on both sides are witness
thereof. Extending, reinforcing and improving at legal
and practical level judicial mutual assistance between
the EU Member States and the Mediterranean
Partners is a clear example of such cooperation,
among others in the framework of the fight against
serious forms of criminality (organised crime,
terrorism, drug smuggling, money laundering,

corruption, cybercrime...).

There is no doubt that the situation that most States
have been facing recently as far as security is
concerned requires broader cooperation, the more in
the criminal field which affects them on many fronts.
Such cooperation should result in enhanced efforts
and stronger action to counter crime proliferation
affecting the whole world and its impact on so many
sectors, particularly that of security of people and

goods.

If it can be stated that international cooperation has
made significant progress, these steps are still
cautious, if not timid;! imposed by the emergence of

bilateral conventions, by the scope of multilateral

1- There is still a long way to go, but one should also
avoid excessive enthusiasm as well as sterile skepticism.
Indeed, internal penal law took centuries to be built.

conventions, as well as by the scope of programmes
related to transfer of know-how, acquired expertise,

case law...

International judicial cooperation in criminal matters is
still the cornerstone of any step taken by the judiciary;
crime has no longer borders and evolves faster than

most people usually think.

Well aware of its role, both on the international and
regional scene, and of its various commitments,
Morocco spared no effort in order to reinforce its
acquis and its presence in the international arena?
driven by love for peace, concern for dignity of all and
respect for all the commitments decided voluntarily;3
In the context of its opening policy, Morocco has taken
a series of steps or appropriate measures considering
the circumstance, an effective presence and
participation in all meetings, conferences... held either
at regional, international or continental level, so trying
to enrich its potentialities, its competencies in all

disciplines.

The meetings and seminars organised by EuroMed
Justice, are one of these legal-judiciary events of
great significance and uneven usefulness, important
milestones in the development of interstate
cooperation, North and South, in which a number of
practitioners, magistrates and legal experts, be they
Moroccan or from another country, were involved in
achieving the main objectives or programmes

established by this body. What is of interest to us, are

2-In the field of co-operation, Morocco has accessed to a
number of multilateral conventions and has concluded
several bilateral treaties with countries on all continents.
3-One can read very solemnly in the preamble of the
Moroccan Constitution the following declaration : «Aware
of the need to deploy its action in the framework of
international organisations of which Morocco is an
active and dynamic member, the Kingdom of Morocco
subscribes to the principles, rights and obligations
resulting from the said organisations... ». Moroccan
Constitution of 13 September 1996.

Dahir N°1-96-157du 07 /10/1996 bearing enactment of the
Constitution. B.O of Morocco N°4420 bis dated 10/10/1996.



the main titles discussed in criminal matters, covering
the period 2004-2007; these were divided in three
main topics* very interesting in order to better grasp
the scope of these problems and the advisability of
exposing them, or of finding a remedy, in order to
create a Euro-Mediterranean space where peace and
stability are reigning; reinforcing the rule of law, aid,
trust, virtue among partners, the pillars of an
exemplary mutual cooperation between the countries

of both shores of the Mediterranean.

To these tools one should add experience, free
dialogue, acceptance of and respect for others’
opinion, perception of change, to what the numerous
participants had access, where each is guided by a
will to associate himself to the construction of a world
full of hope, for everybody's welfare, the European
Union Member States and the ten Mediterranean
partner countries in several fields, which EuroMed
Justice managed to submit to debate, solemnly and
around the same table, representatives of a large part

of this world.

Topic 2: Terrorism and Interconnection of

criminal networks

Article 1

Mr. Rafael BENITEZ
Anti-terrorism Coordinator of the Council of
Europe

Between 14 November 2005 and 16 February 2006 a
series of four seminars took place within the

framework of the Regional Cooperation Programme in

4-Without giving a detailed description, the three topics
covered are: A° Initiation to and training in cooperation and
international judicial mutual assistance in criminal matters
(divided in five seminars).

B® Terrorism and interconnection of criminal networks (in
four seminars).

C° International dimension of financial procedures; financial
and economic criminality, in particular money laundering | (in
four seminars).

the field of Justice and Home Affairs (EuroMed Justice
Programme) under the title of “Terrorism and
interconnection of criminal networks”.

The seminars were attended by high level experts
including judges, magistrates, court registrars,
lawyers, training officers and other practitioners in the
legal professions from some ten Mediterranean
partners and from European Union (EU) Member
States, who came together to discuss issues of
common interest in the light of keynote presentations
from the EU, the Council of Europe and other

international organisations.

The introductory seminar set the series in context. It
focused on “Definition and criminal indictments -
transversal aspects of organised crimes”. It explored
various legal aspects of terrorism and analysed the

transversal aspects of organised crime.

This seminar addressed the principles of international
criminal law and the topical issue of defining terrorism
bearing in mind existing international conventions. It
took stock of the state of play in the EU in the fight
against terrorism; and participants  discussed
conditions for the effective criminalisation of
transnational organised crime in the light of existing
international standards, as well as issues such as the

protection of witnesses and victims; and cybercrime.

The second seminar provided a platform for a
discussion on relevant international and European
conventions, and national provisions, as well as

improvements in the field of mutual judicial assistance.

The main topics included the EU Action Plan on
combating terrorism, with a special focus on: the EU
external relations with third countries; exchanges of
information; as well as developments within the United
Nations; the role of Europol and Eurojust; terrorist
financing; joint investigation teams; counterfeit/forged



documents in the context of terrorism; and indicators

to identify terrorists.

In the third seminar, participants looked at the relation
between terrorist offences and other serious
transnational offences linked to the operation of
international criminal networks. It discussed the
functioning and operation of criminal networks and
their impact on national and international security, and
how to identify ways and means to confront such
criminal networks both in operational and legislative

terms.

The fourth and last seminar in this cycle dealt with
judicial responses to serious crime in general and
terrorism in particular by focusing in particular on the

concept of “Judicial Networks”.

It provided participants with an opportunity to discuss
judicial strategies, including the role of international
jurisdictions and the functioning and operation of both
the national and international criminal justice system.
It also looked at the individual as a subject of
international criminal law, the rule of law and citizens’
security; strategies to fight international crimes, such
as genocide, crimes against humanity, war crimes and

the crime of aggression.

The seminar then also considered recent international
developments, in particular those relating to the

definition of terrorism and the challenges ahead.

Having taken part in some of these seminars, | would
wholeheartedly like to recommend the initiative and
the approach pursued by the EuroMed Justice

Programme.

The seminars were characterised by a combination of
plenary sessions and parallel working groups. They
included discussions and contributions of a

remarkably high quality, which matched the careful
selection of legal practitioners from the international
community, all renowned experts in their respective
fields. Participation was a fundamental working
approach and defined these events, differentiating
them significantly from other events dealing with
similar topics. This is the result of a well thought
through strategy to promote interaction and ownership

by participants.

Such ownership related not only to the MEDA
countries but also to the members of the EU which
took a part in these seminars and in some cases took
responsibility for their organisation in cities including
Madrid, Porto, Brussels and The Hague. The level of
‘ownership’ was also reflected by the high level
involvement of the host Ministries of Justice and of
representatives of international organisations and
institutions such as the United Nations, the Council of
Europe, the European Communities (both the
European Commission and the Council), Europol, and

Eurojust.

In summary, these seminars did not only provide a
unique possibility for discussion on a variety of most
relevant and complex topical issues, but allowed for
cross-border interaction between the EU and its
Mediterranean partners on such complicated matters
and effectively laid the conditions for a sustainable
coordinated effort and increased level of awareness in

the region.

In my view, they represented an outstanding example
of co-operation and helped us on the road towards
creating an area of peace and stability in the Euro-
Mediterranean Region, one of the EuroMed's main

objectives.



Article 2

Prof. Dr. Durmus TEZCAN, Law
Department, KULTUR University, Istanbul

The challenges of judicial cooperation in the
field of fight against terrorism and organised
crime

The increasing need to fight large-scale crime and to
improve treatment of criminals is one of the major
problems faced by the competent authorities in all
countries, both regionally and worldwide. Besides the
achievements to date in the field of criminal
international law, first within the Council of Europe and
then in the European Union, whose members are all
members of the Council of Europe, one can observe
that the UN is also developing its own international
legal instruments related to the fight against criminal
activities in order to better fight crime worldwide in
some areas. Among such instruments, there are also
international legal instruments related to fighting
criminal activities, such as the United Nations
Convention signed in Vienna in 1988 against illicit
traffic in narcotic drugs and psychotropic substances,
on the one hand, and the Palermo Convention of 2000
against transnational organised crime, on the other
hands. Whereas the Vienna Convention against illicit
traffic in narcotic drugs already reinforces international
solidarity in enforcement efforts against illicit traffic,
among others by introducing measures in the field of
seizure and confiscation of the proceeds from illicit
traffic and by regulating extradition and new forms of
judicial mutual assistance in criminal matters, the
Palermo Convention follows the same path since it

introduces the same new forms of judicial mutual

> Turkey is also member of these two

conventions. The Convention against illicit drug
smuggling and psychotropic substances has been
in force in Turkey since 2 April 1996, whereas
the Palermo Convention of 2000 against
transnational organised crime was object of law
no. 4800 of 30 January 2003 on fight against

transnational organised crime.

assistance in criminal matters, first developed within
the Council of Europe and then transposed by the
United Nations in new conventions submitted to
approval by all members of the UN, even though
some of them have a political regime which does not
fully match democratic criteria.6 As far as terrorism is
concerned, the United Nations conventions such as
the international convention for the suppression of
terrorist bombings (New York, 15 December 1997)
and the international convention for the suppression of
the financing of terrorism (New York, 9 December

1999) also follow the same approach.

Indeed, particularly violent or execrable actions such
as terrorism and organised crime are a current threat
worldwide and efficient remedies should be found in
order to fight efficiently such actions. Within that
framework, in addition to what is being done at
national, regional and universal level, we think that the
aim of the EuroMed Justice Programme was from the
beginning, “to analyse deeply the different realities
and causes concerning criminal networks and fight
against these networks in their legal national and
international context, in the European Union, in its
Member States and in the Mediterranean Partners; (b)
to get a better insight into the issue of fight against
organised as regards money laundering or smuggling
of drug, persons, migrants, and the role of
international institutions like Eurojust and Europol ; (c)
to stimulate an exchange of practices and
experiences, through working groups on the main

causes of transnational organised crime, and plenary

® Should be underlined here the importance of
the European Convention on Human Rights in
the relations between the members of the
Council of Europe to whom it ensured a
minimum of mutual trust to conclude
conventions on very advanced criminal judicial
cooperation ; see in this respect, inter alia,
ROLIN Henri, L’entraide pénale et les droits de
I’Homme, in Recueil d’études en hommage a M.
René CASSIN, Paris, Ed. A Pédone, tome I,

1969, p. 241 et suiv.



sessions on forms of suppression of organised crime,
and set up contacts among participants in order to
promote cooperation between the various institutions

represented in the field of justice .”7

These  exchanges and  analysis  among
representatives of the EU Member States (as well as
representatives of Turkey in its modest position of
oldest candidate state of the EU) and of the
Mediterranean Partners show once again that States
have to collaborate in this field without hiding
themselves behind excuses motivated by national

interests.

As to Turkey, not only has it already ratified most of
European conventions in criminal matters, but it has
also concluded bilateral conventions with a number of
countries in order to fight fraud and organised crime
which is geographically speaking on the itinerary of all
traffickers, notably as far as drug trafficking and
smuggling of persons are concerned, and more
particularly smuggling of women and children; it has
always been very sensitive to the activities of all
international organisations in order to efficiently
combat any form of crime, and in particular organised

crime, both at national and transnational level.

On the other hand, being itself a victim of terrorism,
Turkey participates very actively in most regional and
international meetings, conferences and congresses.
Turkey, as member of various governmental
organisations such as the Council of Europe for
example, has been playing an active role for long in
drafting new forms of international judicial mutual
assistance with a view to efficiently combat crime,
whatever its nature may be. Fight against fraud and
organised crime as well as terrorism plays an

important role in this respect. In that framework,

" See the Operational conclusions of the

preparatory meeting on Topic 2 of the
Programme held in Madrid on 4 and 5 July 2005.

Turkey has reinforced substantially both its legislation
and its activity aimed at fighting organised crime,
which resulted in setting up a legal and administrative
framework better suited for this subject matter. It also
took legislative action by passing a series of new
codes, of which the penal code (dated 26.09.2004)
and the code of criminal procedure (dated 04.10.2004)
which have been in force since 1st June 2005. In the
field of terrorism, one should mention the law on fight
against terrorism dated 12 April 1991 no. 3713
(modified by law dated 29 June 2006 no. 5532) by
virtue of which the rights of alleged authors of
terrorism actions have been restricted, but such
restrictions affect only partially the rights of arrested
and detained persons. On the other hand, Turkey has
ratified both Protocol no. 6 and Protocol no. 13 of the
European Convention on Human Rights. Since the
death penalty has been consequently removed from
the Turkish legislation, it is no longer an obstacle in
the framework of international judicial mutual

assistance.

To conclude with, we think that the EuroMed Justice
Programme with a Mediterranean dimension has
allowed the participants to get to know each other and
to improve regional judicial mutual assistance to fight
any form of crime, and more particularly organised

crime and terrorism.

Topic 3: International dimension of

financial procedures: fight against money

laundering

Article 1

Mr Andrea Venegoni
Legal Officer — Magistrate, OLAF, European
Commission, Brussels (BE)

In May 2006 | had the opportunity to attend one of the
seminars organized by the European Institute of



Public Administration in the framework of the EuroMed
Justice Programme. The seminar was on “topic 3" of
the Programme specifically devoted to the
international dimension of financial procedures and
with particular regard to money laundering. The “topic
3" cycle was divided into four seminars. | took part, as
a speaker, in seminar number two held in Brussels;
the specific subject of the seminar was on the
exchange of non-judicial information and its
procedural use in the fight against economic crime

and money laundering.

Other seminars in the cycle were held in Paris, Ankara

and Amman.

Since the beginning of my career, | have been
interested and involved in the topic of the seminar. |
have worked as a prosecutor in the field of financial
crimes for years, first in Italy, then at the international
level, with the United Nations Mission in Kosovo, and
now in my current position with the European
Commission in Brussels. Therefore, | was pleased to
be invited to participate in a seminar on the subject.
When | became acquainted with the content of the
cycle of seminars on “topic 3" and with the list of the
participants, | was impressed with the organizers’
admirable effort to spread knowledge about the
available legal tools in the fight against economic

crimes.

Attendees from Mediterranean countries, especially
from the Middle East and North Africa, participated in
the seminar, and | thought this was an effective way to

involve these countries in the fight.

My positive impression was confirmed during my
attendance at the seminar. The wide variety of the
participants and speakers ensured complete coverage
of the topic. The speakers were highly qualified, and

included high-ranking officials of international

organisations engaged in fighting economic crime, as
well as senior members of the judiciary from several of
the Mediterranean countries. The participants were
high profile civil servants of national bodies fighting
corruption and judges and prosecutors specialized in
the field. The general quality of the debate was

therefore high.

The structure of the seminar was also sound. It was
divided into plenary sessions and working group
sessions. This structure facilitated the development of
lively engagement, as all the participants could have
an active role in the debate. In addition, each
delegation gave an overview of the fight against
financial crime in his or her own country, describing
the relevant national legislation and bodies working in
the field.

As everybody working at the international level knows
how important personal relations in the field of the
judicial cooperation are, the seminar allowed
participants to build personal relationships with each
other outside the official forums. In the breaks
between the presentations and during the social
events informal debates on the seminar topics

continued among the participants.

These four seminars represented a significant event in
the improvement of the efforts to combat financial
crimes. All different aspects of the topic were
examined: the roles of Eurojust and Europol, of the
Council of Europe, of the Financial Action Task Force
(FATF), and of the United Nations. The importance of
Financial Intelligence Units (FIU) and of the
information flow between them and the national

judicial authorities was also explored in depth.

The seminars also contained presentations on the
important issue of the seizure and confiscation of the

proceeds of money laundering. In my opinion, it



appeared that there are three areas where

improvement is necessary.

First, national legislation on money laundering and
financial crimes needs to be strengthened in many
countries. In some vulnerable parts of the world,
national legislations should be improved in order to
provide the police, prosecutors, and judges with
effective legal tools to detect money laundering and to

seize the proceeds of crime.

Second, it is necessary to harmonise different
countries” legislation. Harmonized legislation is
essential in transnational investigations, which money
laundering investigations usually are. The elements of
activity constituting the criminal offence of “money
laundering” should be as similar as possible in as
many countries as possible. Even the procedural rules
on seizure and confiscation should be as similar as
possible in different countries. This would avoid
problems with the legal classification of suspected
acts under investigation in different countries and,
consequently, would facilitate cooperation in cross-

border related investigations.

International organisations such as OSCE, the Council
of Europe, and the United Nations play an important
role in this area by drafting international conventions
containing common definitions and rules. The
European Union has also, through various legislative

documents, undertaken significant actions in this field.

Third, police officers, judges, and prosecutors need
training in financial investigations. Dealing with
financial and money laundering investigations requires
special skills. It is a field that demands a level of
expertise that cannot be approached without adequate

training.

The problem of training applies to every country,
including States of the European Union. The
uniqueness of the issues involved in financial
investigations requires not only a solid knowledge of
financial and criminal matters, but also of relevant
international instruments, since financial investigations
frequently have to cross national borders. Therefore,
police investigators, judges, and prosecutors dealing

with these matters should be specially trained.

It is clear to everyone that the fight against money
laundering is far from being won; we are perhaps just
at the beginning. Therefore any initiative, such as this
cycle of seminars, which aims to improve efforts to
combat money laundering, is to be welcomed and

encouraged.

Article 2

Mr. Yitzchak Blum — Deputy Director,
Department of International Affairs, Office of
the State Attorney, Ministry of Justice, State
of Israel

My experience of the EuroMed Justice Programme

As a result of discussions with the organizers of the
EuroMed Justice Programme, Israel was offered an
opportunity of not simply participating in the seminar
that would take place in Brussels in May 2006, but of
having one of its experts deliver a talk on one of the
topics relevant to the seminar. The topic relating to
“financial institutions” was selected as an appropriate
one and the only issue was who the Israeli expert

would be; finally, the Ministry proposed me for this job.

My investigations and preparations frankly forced me
to significantly revise my prior perspectives on
financial institutions and their role in combating money
laundering. From my previous prosecutorial

perspective, | had seen money laundering as a



temptation to financial institutions, an avenue for
illegal profits in cooperation with criminal elements. In
entering into the mindset of the banking industry, and
its regulators, | began to see how money laundering is
in fact recognized by bankers as a threat to their
industry and operations. The basic mindset of a
banker, indeed what is essential to achieve success in
banking, is an institutional aversion to unnecessary
risk. Banks are risk-averse by nature and their
operations are calculated to reduce the risk-factor in
their operations and to avoid risk-laden transactions.

Money laundering, however, is replete with inherent
risks — risks far beyond simply the criminal and civil

penalties of violating the money laundering laws.

Money laundering by its very nature is the carrying
out of financial transactions not with an eye to their
profitability or security, but with an eye to a completely
separate consideration — disguising the origin and the
beneficiaries of the transactions. Money laundering,
again by its very nature, requires dealing with entities
and individuals of uncertain identity and highly
questionable reliability. This is a process inherently
foreign to the usual goal of banking institutions — to
avoid risk, to maximize profitability, and to pursue

financially sound investments.

Not only does money laundering threaten to introduce
considerations and practices foreign to traditional
banking, it also introduces into the financial world an
array of criminal players whose very presence in the
banking process tends to contaminate and skew the

proper functioning of the banks.

| thus began to understand how acquiescence to
money laundering is not simply illegal and a means of
facilitating criminal activity — from drug trafficking to
fraud to terrorism - it is also simply and
unquestionably bad banking. For these reasons, even

before the promulgation of the anti-money laundering

laws and regulations, banks had adopted a variety of
principles and “Best Practices” designed to protect
them from the adverse consequences of the attempts
of money launderers to infiltrate and take advantage
of the banking system. These principles have
achieved international recognition and adherence
within ~ the  banking ~ community  through
instrumentalities such as the Basel Committee on
Banking Supervision, an independent committee set
up by the worldwide banking industry. The Basel
Committee — whose focus is not law enforcement but
ensuring a better and more secure banking industry —
itself issued a Statement of Principles on the
Prevention of Criminal Use of the Banking System for
the Purpose of Money Laundering. This Statement in
some of its central provisions is congruent to many of
the requirements of the anti-Money Laundering laws.

Indeed, and perhaps it should have been obvious to
me before, the essential requirement of any anti-
money laundering regime — the Know Your Customer
requirement imposed on banks - is an obvious
requirement of good banking in general in assessing

and avoiding risk.

The anti-money laundering laws of course act to
significantly augment and support these banking
industry practices. And those in the banking and
finance industry who continue to seek illegal profit
through cooperation with criminal elements must
continue to be vigorously monitored, investigated and
prosecuted. My inquiries into the subject, however, did
open up a new perspective for me in which the
financial community could be viewed not simply as
possible targets for investigation, but also as potential
partners in combating money laundering. In
appreciating this non-prosecutorial perspective, |
believe | have been able to become a more effective

prosecutor in such matters.



Indeed, the effect of my research for my seminar topic
- to broaden my perspectives and horizons and to
familiarize myself with institutions and procedures in
this field, was an excellent preparation for the
EuroMed Justice seminar itself. For, indeed, it seems
to me, the purpose of the EuroMed Justice
Programme is precisely to lead the participants to the
point where they are ready and able to view issues
and processes from novel outlooks and viewpoints. In
participating in the seminar and listening to the
lectures, comments and questions of the other
representatives attending the conference, and in
engaging in a dialogue on these matters, | was able to
vastly increase my own understanding, knowledge
and appreciation of the international bodies and
instruments available to assist in international law
enforcement cooperation against financial crime.
Similarly, in hearing how other States within the
European Union and in the Mediterranean region deal
with issues of assistance and cooperation in law
enforcement against economic crime, | have been
able to better assess the procedures in my own

system and how those might be improved.

The seminar also reinforced my conviction that
serious economic crime in our world can only be
combated through efficient and effective cooperation
among individual States and with the support of
multinational and international bodies. In combating
financial crime in our globalized world, no State can
go it alone. However, the prerequisite to such
cooperation is mutual comprehension  and
understanding, and it is precisely this comprehension
and understanding that is so significantly fostered by
initiatives such as the EuroMed Justice seminars.
These seminars allow legal professionals from a wide
variety of States in Europe and in the Mediterranean
region, who might not otherwise have any opportunity

to meet, to discuss issues of professional interest and

to hear and consider the observations of experts in the
field.

| could not end these observations without
commenting on  the  courtesy,  patience,
professionalism, acumen and efficiency of the
EuroMed/EIPA  representatives who ran  the
programme. They combined impressive organizational
and diplomatic skills with a wide-ranging and through
knowledge of the legal topics that were under
discussion in the seminar. It was a pleasure and an
honour to meet and to work with them. | would be
genuinely pleased and be honoured to participate in

any EuroMed Justice programme in the future.

Topic 4: Initiation to and training in

cooperation and international judicial

mutual assistance in civil matters

Article 1

Mr. Najib LYAN, Lawyer, National
Coordinator of the EuroMed Justice
Programme in Lebanon, Beirut

During the seminars organised by EIPA in the
framework of the EuroMed Justice Programme, we
had the opportunity to analyse various aspects of
international judicial cooperation in civil matters, more

particularly in the field of family law.

Participating countries made substantial contributions
in this respect. They highlighted conflicts existing
between countries of the Euro-Mediterranean area,
such as conflicts of laws and jurisdiction, the most
ambiguous ones being those resulting from mixed
marriages. The solutions put forward were so
divergent that they gave rise to a reflection, not so
much on the substance and form of the problems and

their solutions, but on the causes of the conceptual



divergences between these countries, mainly resulting

from religious and cultural differences.

These conflicts are usually addressed either in the
framework of a prevailing national legislation, or in
case of cross-border conflict, according to the rules of
private international law. In both cases, no good
solution was given to these conflicts because secular
countries do not take into account the divine origins of
religious laws and the non-European countries, with a
few exceptions, automatically refuse to apply non
confessional legislations due to the prevailing religious
law (Judaic, Christian or Muslim) in interpersonal

relationships.

Whereas understanding of stricto sensus civil legal
systems was rather easy for legal experts who
attended the various seminars, assimilation of
denominational systems was more ambiguous due to
the divine origins of religious laws. Indeed, these
"unchangeable" laws are integral part of codes and
institutions in most Arab countries, even if this
interference is of different sources depending on the
country. For example, the question differs between
Lebanon where refusal to generalize the civil regime
originates from the “intercommunity” balance, and the
rest of the Arab world where it is blocked because of

the prevailing Muslim law.

The various European speakers presented their
different systems of Latin, Anglo-Saxon, Germanic,
Nordic or other origins. They described the solutions
found and the emerging legislative uniformisation
within the European Community. The secular relations
between the State and the Church in Europe, which
date back to more than 20 centuries, were addressed
and discussed, as well as a number of issues that

were not known to the participants until then.

As to the non-European speakers, they covered the

issue of religious, ecclesiastic, charié and rabbinic
courts, and their historical evolutions, their interactions
with the civil courts set up by the European colonial
powers, as well as current synthesis during the post-

colonial period.

However, neither the European nor the non- European
speakers presented concrete proposals of solutions,
for the simple reason that there is no uniform solution

to date in Europe or in the Mediterranean countries.

With the exception of Lebanon, no State was able to
make a synthesis between civil law and religious laws.
For the participants, there was no uniform solution on
the substance that would be applicable without
abolishing the concept of prevailing law, which makes

this impossible given the existence of divine laws.

In order to bridge the viewpoints between the various
legal regimes, Lebanon first of all presented its own
system in the field of family law. One should admit that
it has substantial experience in this field due to the
fact that it consists of 19 religious communities, which
gave rise to a category of law unknown outside
Lebanon and called ‘intercommunity law’, that is to
say a suis generis law in the name due to this plurality
in the field of personal status in a multicommunity
State.

Lebanon then presented the problems and tried to
understand the specificity and culture of the various
States involved. Finally, it thought of a solution on
which an exhaustive presentation was made in Rabat
on 19 July 2007. This proposal tries to reconcile two
essential elements that appear during intercommunity
conflicts, i.e. the rigidity of religious laws and the
principle of the autonomy of the will. It also takes into
account the weight of the defect of consent resulting
from the profound ignorance of their respective

cultures by the spouses.



During the various seminars, Lebanon circulated the
said proposal hoping that the participating countries
would examine it and make comments on it, because
it contains the seeds of applicable solutions, without
however endangering national laws or the legal
systems of any country. Indeed, the mechanism
envisaged by this proposal did not affect the legal
systems of the various countries and could accept the
principle of proximity by having the law of the authority
where the marriage is celebrated prevail, cancelling
thus any defect of consent due to the previous

compulsory information.

However, although the Lebanese proposal was
welcomed by the participants who sent several
positive comments and letters of support, it did not
find an institutional channel through the organisation
of the EuroMed Justice Programme, which despite the
organisers’ goodwill at EIPA, was unfortunately not

equipped for this kind of mission.

This is most regrettable since vast reforms can be
launched by means of the EuroMed Justice
Programme, whereas the road would be longer and
more complicated through the traditional State

channels.

We invite the organisers to take this issue into account
when defining the objectives of the EuroMed Justice I

Programme.

Article 2

Mr. Hugo NOVALES BILBAO, Magistrate —
Judge, Member of the civil branch of the
European Judicial Network, and collaborating
with the EuroMed Justice Programme,
European Institute of Public Administration—
European Centre for the Regions (EIPA-
ECR), Barcelona (ES)

The following comments are only a mere personal
perception or opinion on the contents, development
and objectives of the seminars organised in the
framework of the EuroMed Justice Programme, in
which | had the privilege to participate as collaborator,

in my capacity as legal expert in European Union law.

Nevertheless, to begin with, | would like to avail myself
of this opportunity to say that at the beginning of my
participation in the EuroMed Justice Programme | was
a bit sceptical and did not know the work being carried
out; but at the end of the programme, | had
assimilated and understood the objectives and
benefits of the work carried out and | was fully
convinced of the positive aspects and achievements

of the programme.

This transformation process is the result not only of a
personal perception, but also of the visible
achievement of some concrete results, of numerous
comments, constructive opinions and appraisals on
the side of those who took part in the seminars
organised by EIPA-ECR, of the actual relevance of the
topics dealt with, the participative effort of the
delegations of the various countries invited or the
involvement in its organisation of the hosting country’s

authorities for each seminar.

The seminars, their contents, organisation and

usefulness.

These seminars were grouped under the common title
“Initiation to and training in cooperation and
international judicial mutual assistance in civil matters”
and they certainly suited the purpose, focusing on
most sensitive and topical issues from a social and
legal angle, and dealing with issues that are the pillar
of EU legislative action in the field of civil judicial

cooperation.



The topics covered were carefully selected and
contained the most relevant aspects of the respective
issues, in particular taking into account their real and
practical repercussions in the MEDA countries and the
interest that their coverage could have in the

geographical Euro-Mediterranean area.

Without excluding any aspect and within the high
number of seminars carried out, considering the
interest raised and the topicality of the issue, one
could may be highlight the following seminars:
“Problems arising from mixed marriages” or the
seminar on “International judicial cooperation in the
field of family law”, which were split in a series of
chapters or sub-topics that gave a truly wide vision of

the topics under discussion.

However, one should also mention the seminars on
“Exequatur of foreign judgments” or on “Implications of
conflicts of law and competence” which are very
relevant topics in the context of bilateral civil judicial
cooperation between the EU Member States and the
10 countries on the other shore of the Mediterranean,
while also admitting that these are issues for which
there is a special regulatory development within the
EU.

If the selected topics were key to the success of the
seminars, one should also mention the way in which
these were developed, with an adequate balance in
the participation of European and Mediterranean
experts, and combining plenary sessions and debates.
The interest and dynamism of the seminars were also
supported by the practical session, in its double
dimension of practical cases drafted by myself and
based on decisions given by the Court of Justice of
the European Communities, or dealing with and
discussing problems arising in the various countries

on the topic under consideration.

Actually, there was a careful and adequate selection
of topics for each seminar, also taking into account the
reality of judicial exchanges between the EU Member
States and the MEDA countries. Furthermore, the way
the programme was designed also represents a key
element as it fosters dynamism, participation and

balance in the presentations.

On the other hand and given the fact that seminars
are limited in time, it is particularly important to assess
their tangible and sustainable results. No doubt that as
a result of the meeting and dissemination work of the
EuroMed Justice Programme, some persons who took
part in it had some influence on the appointment of a

Belgian liaison magistrate in Morocco.

Moreover, one could relay the idea of a European
Judicial Network and its positive aspects to our
colleagues on the other shore of the Mediterranean
and in spite of the enormous difficulty to extrapolate
the model of Judicial Network to another geographical
area, at least one managed to spread the idea and its
benefits, as well as the possibility of exporting the

model.

Experts who made presentations during the seminars
were aware of the necessity of going beyond the
classical instrument of international judicial
cooperation (Conventions and Treaties) and showed
themselves receptive to new ideas and tools such as
the liaison magistrates, Judicial Network, direct
communication  between judicial  authorities,
Eurojust.... A large number of participants heard
about such instruments for the first time on the
occasion of the various seminars, turning the
EuroMed Justice Programme into a real mechanism to

disseminate new tools developed in the EU.

Despite the positive or very positive opinion explained

above, it is sure that one of the conclusions which was



repeated after each seminar is the work that remains
to be done in the field of judicial exchanges between
the EU Member States and the Mediterranean partner
countries of the EU. The common feeling is that one
should progress on a path already opened and that
information and dissemination work is of special

relevance on it.

TOPIC 5: Management and Administration

of Justice : management of procedures,

computerization...

Article 1

Mr. Pim ALBERS, Special Advisor of the
European Commission for the Efficiency of
Justice (CEPEJ) of the Council of Europe,
DG Legal Affairs, Division for judiciary and
Programmes.

The topic of management and administration of justice
was introduced by a presentation of the experiences
of the European Commission for the Efficiency of
Justice (CEPEJ) of the Council of Europe with
assessing legal systems of the 47 Member States. In
January 2002 the commission started with developing
a methodology to evaluate in a comparative manner
the composition and functioning of judicial systems in
Europe. One of the problems that the expert group —
responsible for the creation of the methodology — was
facing concerned the legal terminology. Basic
concepts as ‘court’, ‘lawyers’ and ‘court cases’ may
have different interpretation in the various countries.
The use of a common understanding is necessary to

make an evaluation at a European level to a success.

After a period of six months the experts were able to
draft a ‘pilot’ questionnaire. This questionnaire —
composed of 123 questions — was used as an
information source to receive from the member states

quantitative and qualitative information on the

following topics: general country information, access
to justice, functioning of courts and efficiency of
justice, use of information and communication
technology in the courts, fair trial, judges, public

prosecutors, lawyers and enforcement agents.

On the occasion of an international event — a CEPEJ
conference on evaluation of judicial systems in Europe
- in May 2005 the first report was presented to the
public. Government officials, scientists, politicians and
the media were very enthusiastic about the content of
the report. The majority was of the opinion that the
experts of the CEPEJ had produced a unique
document, since it was for the first time that on such a
wide scale an overview could be provided on how the
judicial systems in Europe are operating. The report
itself was a source of inspiration for certain
governments to start with reforms in the system of the

administration of justice.

Concerning the content of the report, most attention
was given to topics that are related to the financing of
courts, the salaries of judges and prosecutors and the
number of courts (or court locations). A comparative
table on the budget of the courts resulted in a number
of countries in a debate between the judges (or the
judges associations) and the minister of justice on the
need to increase the budgets. In other countries the
information from country to country on judge's and
prosecutors’ salaries leads to voices to increase the
salaries. Also the data on the number of courts was
for a group of countries reason to start reforms to
reduce the large number of small court locations and

to merge the small courts into mid-size or large courts.

Since the 2005 was a ‘pilot’, already after the
publication of the report the experts worked on a

revision of the evaluation methodology. In October



2006 a second report was launcheds. This report
contained, compared to the first edition, more detailed
and more reliable data. Especially the information on
the data on the financing of courts, the public
prosecution and legal aid was improved. For example
in this report it was possible to present countries
which were able to provide individual budget figures
for courts, prosecution services and legal aid
separately from countries were for example the
budget of the courts and the public prosecution is
integrated in one budget category. A similar
improvement of the quality could be realised on the
courts and the geographic court locations. Especially
in a certain number of Balkan countries, Portugal,
Belgium, Greece, Ireland and Finland there exist a
high number of court locations compared to other
countries in Europe. These high figures may be
explained due to the fact that these courts have extra
judicial tasks, for example in the supervision and
maintenance of registers (business registers, land

registers or even civil registers).

The presentation of the main content of the two
reports during the seminar for MEDA countries under
the EuroMed Justice Programme was a source of
inspiration and input for debate between the various
representatives of the countries. It was underlined that
there is a need to develop a similar evaluation system
for the Mediterranean and North African countries and
a selection of countries of the Middle East. This could
help to facilitate the countries in the need to reform

certain parts of their legal systems.

Debates in one of the working groups

During  theseminar on  Management and
administration of justice, during the working group and

the plenary sessions, important aspects that are

8 Both reports can be downloaded from the
www.coe.int/cepejwebsite of the CEPEJ:

related to a proper functioning of a legal system were
discussed. It was agreed that in all of the countries the
following general principle should be applied:
everybody is entitled to a fair trial (in a public hearing)
within reasonable time by a judge or a tribunal and he
or she has the right to a proper legal representation.
Per element of this principle  general

recommendations were given.

Fair trial:

e The should be an equal treatment of the
parties

o All the judicial decisions should be based on
the law

e Al the justice services (including for
religious courts) should be provided by the
State

e A maximum use of information and
communication technology in the courts
should be stimulated

Public hearing:

e Courts must meet the standards of human
dignity; all trials are open for the public (with
the exception of certain categories of
specific trials)

e There must be a possibility to challenge a
decision to hold a closed court session

o All the decisions given by judges should be
made public

Reasonable time:

e The use of ICT in the courts must be
stimulated to monitor the length of
proceedings and to reduce its length.

o  Sufficient means are necessary for a proper
functioning of courts and to avoid delays

e  Asystem to measure the workload of judges
and the courts must be introduced

e A mechanism for supervising the workload

of the courts is necessary too.



Judge and tribunal:
e Judges must be independent and hold
accountable
e There should be a high level of knowledge
available by the judges
e This implies also the need for sufficient
training facilities
o  Parties should be fairly treated by the judges
e The judges must be properly remunerated,
according to their important position in the
society
Proper defence:
e A system of legal aid must be promoted in
the MEDA countries
e Legal aid should be provided on clear and
objective criteria.
e States should provide legal assistance in
case parties do not have sufficient financial

means.

Article 2

Mr. Javier SEOANE PRADO, Spanish
magistrate collaborating with the EuroMed
Justice Programme

The Barcelona Declaration of 1995 was issued with a
view to creating a climate of mutual trust and
understanding in the region, which would allow for
cultural exchanges between worlds that are
apparently so different such as those on both shores
of the Mediterranean, as a first step to tackle more
ambitious objectives, such as the creation of a new
area of stability and security with the horizon of a free

trade area.

To this end, there should be compatible legal systems
assuring the basic principles included in the
Partnership, such as the empire of the law, democracy
or respect for Human Rights which are recognized as

universal values.

Despite the logical differences, we can conclude that
such requisite won't be a problem in the Euro-
Mediterranean area. So, the value of judicial
independence, in both its aspects of independence of
the judiciary in general and independence of each
judge in particular, is shared by all countries, be they

of Civil Law or Common Law.

On the other hand, there is a very common idea that
independence and impartiality are useless if judicial
systems are not organised in such a way as to allow
courts to carry out their mission efficiently, and that
this efficiency has to be reached without affecting the
said independence, and that modernisation of justice

is one of the major means to achieve efficient justice.

Various measures have been taken, such as reducing
the workload of judges by removing tasks which are
not strictly judicial, or limiting the resources to avoid
abusive use of them, and modernisation of justice,
both its structure and its current functioning, has been
said to be one of the main means to reach this goal; to
this effect new methods to manage time and
proceedings are being proposed, and also to
incorporate powerful IT means which are already
available to those working in other public or private

environments.

Several reasons explain the differences existing in the

various judicial systems in the Mediterranean area.

So, in the countries which have organised their judicial
system around civil law, there is a strong tendency to
divide jurisdiction in ordinary and administrative
jurisdiction, the latter being entrusted with controlling
the action of the Administration, whereas in the
systems based on Common Law the control over the
Administration is the responsibility of the ordinary

jurisdiction.



Religious phenomenon is decisive in moulding judicial
structures and gives rise to the coexistence of
religious and civil courts in some of the MEDA
countries, and this is seen as an issue of respect for
freedom of religious and faith, begins to be a source of
conflict in some countries facing strong migratory
pressure coming from those countries. Sharia courts
are a good example of it. Anyway, secularism of
European States does not seem to be compatible with
the existence of religious courts on equal footing with

civil courts.

Judicial training, either initial or continuing, and its
interaction with the principle of judicial independence,
is @ common concern, in so far as judges must have
the necessary knowledge and skills to accomplish
their mission, and this is an absolute requirement and

an ethic obligation for all of them.

Whereas initial training should be compulsory, it is not

clear if such should be the case of continuing training.

On the other hand, judicial training can not remain at
the margin of the phenomenon represented by the
creation of areas such as the EU or EUROMED; so,
judges have to be well prepared to take on the
challenges that they are facing and that demand that
their knowledge is not limited to the internal area of
the national borders of the State where they operate,
but that it should be extended in order to get to know
cooperation tools and to have at least basic notions of
the legislative and judicial systems of the countries of
these areas. This need has lead to initiatives such as
the Lisbon Network or the European Network of
Judicial Training being taken; to the same end, during
the fourth seminar of this topic, the foundations were
laid for a project of a Network of Judicial training in the

Euro-Mediterranean area.

Finally, before concluding, | would like to extend my
thanks to EIPA and to its competent staff for the
opportunity given to me to share several exciting days
with various legal professionals from the Euro-
Mediterranean countries. If - and | have no doubt
about it - these professionals match the concerns,
good will and openness to dialogue of the countries
they represent, these days guarantee a promising
future to the project which was launched with the

Barcelona Declaration.

TOPIC 6: Justice and Commercial Affairs

Article 1

Mr. Mohamed Idrissi AMRAOUI,
Magistrate, Chamber's president at the
Supreme Court, seconded to the High
Institute for the Magistrature, Rabat (MA)

« Nowadays Justice is at the very heart of
the process of change, modernisation and
democratisation  of  society, of the
construction of the Rule of law, prosperity
and progress; in other words, at the heart of

some irrevocable strategic choices. »

Indeed, there is no democratic progress and economic
and social development without independent, credible,

efficient, accessible and uncorrupted justice.

Justice should accompany these dynamics and
contribute to accelerate them. And this because a
country's competitiveness can not only be measured
on the basis of its economic performances, but also

taking into account its legal and judicial performances.

Until the end of last century, disputes related to

economic activities felt within the remit of a single



jurisdiction, which generally speaking would deal with
all disputes. Morocco, like countries of the South of
the Mediterranean, was living under the empire of the
principle of unity of jurisdiction, but since the new
commercial legislation was enacted and the law on
free prices and competition came into force, disputes
related to commercial activity fall essentially within the

remit of commercial courts.

So, instance courts have a general competence when
solving disputes between professionals or economic
operators and consumers. This kind of competence
shrunk as a result of administrative and commercial

courts being established.

The main reason for the creation of commercial courts
is to be found in the reinforcing of the rule of law,
transparency, privatisation, globalisation of economy

and trade liberalisation.

Nobody can deny the merit of these prescriptions for a

good administration of justice.

These reforms related to judicial organisation were
accompanied by a deep revision of commercial
legislations by means of enactment of laws governing
the banking activity, insurances, transport, arbitration
and mediation, intellectual property and electronic
signature, finding inspiration in the current French law

and hence in the last tendencies in European law.

Several indicators and factors were at the origin of

such reforms.

- The development of the insurance, credits and
stock exchange transactions sectors strongly
boosted commercial activities.

- Marketing,

advertising, ~ computer  and

management techniques, and generally speaking

all activities of trade and services, had a direct

effect on business management.

- International economic relations, in particular
those linking Morocco to the European Union and
the countries of the South of the Mediterranean,
and globalisation of economic and commercial
exchanges, have contributed to the creation of
other forms of national or multinational
companies and to drafting modern legislative and
regulatory provisions, for settling disputes likely
to result from such relations.

In parallel, training actions were launched in
collaboration with national and international partners,
the example of the European Union through its
management unit which seeks the creation of a
EuroMed network and an interprofessional community
of magistrates, lawyers and other practitioners in the
framework of an open and modern justice service, and

of a stable and transparent environment.

The countries of the South of the Mediterranean apply
a substantial number of international treaties
concerning commercial law; from this perspective, the
conventions ratified by these countries reproduce two
legal means of collaboration between countries, which
reflect different concerns through multilateral treaties
aimed at unifying the law applicable in all signatory
states, and bilateral treaties characterized by

regulation of foreign trade between these countries.

Article 2

Mr. Javier Seoane PRADO

The last seminar held in the framework of the
EuroMed Justice Programme was of the same quality
level as the other seminars. It focused on the study of

commercial law, whose homologation seems to be



necessary if we wish to create a free trade area as it is

clearly the intention in the Barcelona Declaration.

As a matter of fact, a single seminar is not enough to
cover all the issues at stake; so it was not easy to
select the topics to be dealt with by this seminar. It
appeared appropriate to widen as much as possible
the range of issues, even if this implied that they could
not be covered in-depth. We embarked on the two
main paths which allow for a same dispute to be
settled with the same rules within a given territory,
whatever the national jurisdiction competent to hear
the case may be: the first path, setting up a system of
private international law or conflict law rules; the
second one, more resolute, creating uniform rules that
will be adopted by all the countries which are

members of the free trade area.

The entrepreneurs’ insolvency - be them individuals or
companies - whose activities and resources cover
more than one countries, is a specific phenomenon
that shows the need to give a coordinated answer; it is
a phenomenon which has given rise to common
regulations such as the Community Regulation
1347/2001, which tend to bring a solution from a
multidisciplinary angle to problems arising in cross-

border insolvency cases.

However, if the solution to questions resulting from the
existence of various judicial orders on a same market
is important, even more important is the fact that all
those operating on this market commit themselves to
abide by a series of basic rules that make its
functioning possible, among which those rules that
guarantee respect for the rights of all those operating
on the market. For this reason, it appeared
indispensable to include the study of the rules on
competition protection and on eliminating unfair

behaviours against it, as well as protecting the holders

of rights for goods and services which are object of

trade, as well as industrial property rights.

Finally, it also seemed appropriate to analyse the
systems of consumer protection, as end users of
these goods and services, since if they are considered
individually, they are by far a minority compared to the

big commercial agents.

The initial plan of keeping it general, was very soon
deviated from by the successive presentations made
during this seminar, which showed the level of
development in the countries of the region in all
aspects related to cross-border exchange of goods
and services.

Let us hope that the next EuroMed Justice
Programme will discover new meeting points between
all countries members of the Euro-Mediterranean

Partnership.

*kk



5. The international context in the region

All activities carried out during the last three years have taken place in an
international context that was far from being easy, and that can be summarised as
follows. A quick look at the events that took place during this period shows what the
international situation in the region has been and that it was sometimes troubled, but
for sure always complex. As a matter of fact, this summary of the events that took
place in the region is not exhaustive.

The programme was launched in December 2004 while the second Palestinian
Intifada (that started in 2000) was still going on and events of significant political
scope took place : at the beginning of the programme, the death of the President of the
ANP, Yasser Arafat, and the appointment of Abu Mazem as his successor ; the
terrorist attack at the Atocha railway station in Madrid; in 2005, the assassination in
Beirut of Rafik Hariri, former Prime minister of Lebanon and the wave of
demonstrations that shook the country and the whole region ; the withdrawal of the
Syrian troops from Lebanon and the ensuing demonstrations ; the general elections in
Lebanon ; the pressure put by some Western countries on Syria ; the ongoing critical
situation in Iraq; the construction of the separation wall between Israel and the ANP
territories; the “green line” in Nicosia separating the two Turkish-Cypriot and Greek-
Cypriot communities; a number of punctual difficulties between Morocco and Algeria
on the Sahara issue; the tensed relations between Syria and Lebanon; the evacuation
of the Gaza strip by Israel and the tensions it provoked in the West Bank; the
limitations to leaving the country for high level officials of some MP; the terrorist
attack in the public transport in London in 2005; the war actions in South Lebanon
between the Hezbollah and Israel in 2006; the Mohamed cartoons published in
Denmark and other EU Member States and the wave of demonstrations and unrest
they triggered in the Arab countries; the burning of embassies in Denmark and
Norway; the taking with firearms of the EC Delegation in Jerusalem; the ongoing
talks to form a government in the ANP following the victory of the Hamas in the
general elections; the demonstrations by Arab leaders; the blocking on foodstuffs at
the Gaza borders; the murder in Beirut in 2006 of the Lebanese minister of Industry,
Pierre Gemeyel; the demonstrations in Jerusalem; the presidential election in Lebanon
in November 2007 and the tension provoked in the area, etc.

The EC adopted a number of concrete measures with regard to this programme.

As a consequence of Hamas entering the ANP government, the EC decided to limit
participation of officials of the Hamas government in activities of the EuroMed
Programmes, even if this measure was not applicable to the EuroMed Justice
Programme, the participants being public officials in charge of judicial services who
are beyond the hazard of political life.

As one can easily imagine, this situation involved that we had to face, as manager of a
regional programme addressed to the countries of this region, a heavy responsibility
and a cumulation of difficulties throughout the three years of the programme. As an
example, one can mention the difficulty and/or impossibility of travelling for
participants, more rigor in granting the Schengen visas, which implies longer
deadlines, additional costs due to last minute cancellation of some flights, purchasing



plane tickets just a few days before the seminars, tickets which are generally speaking
more expensive, etc.

In spite of all these events, «all » those who have participated in the programme
development can say that the difficulties and complexities encountered - and which
are unfortunately still present in the region - make «our» involvement in the
development of the EuroMed Justice Programme even stronger and more committed.



6. General conclusions

We should remind here that from the beginning this was a pioneer and experimental
programme. A programme both ambitious and dared, in which one could already feel
what its environment, its atmosphere could be. One was anxious to know the initial
reactions and what could happen during each of the activities foreseen. The external
context and the international political situation were not favourable. The programme
had to be developed cautiously and had to be carried out with precision, sticking to
what is strictly judicial or legal and thus avoiding any political reference.
Furthermore, one had to bear in mind the values and principles of the Euro-
Mediterranean policy. Also, the fact that this programme should serve to facilitate
institutional and interpersonal contacts could not be forgotten. All, absolutely all,
should have the feeling that they belonged to the interprofessional community of
judges, magistrates, etc., the creation of which was one of the main objectives of the
programme.

All had to feel equals and involved in an important undertaking aimed at improving
our coexistence. | think that there was always a tacit consensus between all to move
on in this direction.

As already mentioned earlier, the international context in which this programme was
developed has not been an easy one.

However, all those who have taken part in the programme activities have shown
fairness, broad-mindedness, wisdom and know-how. Thanks to all of them, the
programme came to a good end. Therefore, we should « all » feel proud of having
reached an objective which initially seemed complicated. In doing so, we have opened
the door to other programmes in the field of justice.

The general conclusion of the participants — and we as PMU fully subscribe to it —
goes through the objectivity and fairness of the evaluation, which is anyway positive.
And this is demonstrated by the evaluation forms filled out anonymously by the
participants at the end of each seminar and in which they indicated that the
programme has been useful or very useful. We can assert without any false modesty
that with our action we have contributed together with all those who have participated
in the activities, to take a step in the right direction so that our judicial systems, pillars
of our societies, can be better known, easily understood, and cooperate more closely
for the benefit of our societies and people in the Euro-Mediterranean framework.

Our wish and the participants’ wish as well is that there is continuity; the networks
set up should be perpetuated and we should take advantage of the contacts established
for the benefit of a better and closer international cooperation in the field of justice.
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